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GENERAL DIGEST 

OF THE 

liULmGS AND DECISIONS 

OF THE SEVERAL HIGH COHKTS 

IN INDIA. 


L GRIM IK AL LAW^ 


1 . ABETMENT. 


1 . 1 1 is not iiocosanry, to constitute the offence of abetment, that the act abetted 
filiouUl be couiiiiitted. 18 IF. 11, 32. 

2. In or(l<!r to convi(;t ii person of abetting tJie commission of a crime, it is 
not, only iHMK'HSury to ])rove tlmt bo has taken part in those steps of the transaction 
^vl^K•h nre innocent, but in some way or other it is absolutely necessary to connect 
him with those ste[>8of the transaction which are criminal. 20 IF. II. 41. 

3. An oniission to give informatiou that a crimo has been committed does not, 
luider S. 107 F. C. amount to abetjnent unless such omission involves a breach of a 
leiral obligation, 4 Ji. L. B. A. J. 7. 

O n 

4. Held, that whcivo A gave a dab to B, who had given out his intention to 
coerce the party against whom he was acting, and who inflicted grievous hurt on 
such party with 1 be dab. A was guilty of abetment within the second head of the cl. 
3,S. 107 of the r. C. 12 IF. B. 52. 

ABETMENT ['punulmnd for — ivkcre the act abetted is committed in 

comeqaence)^. C. S. 109 . 

5. Under S. 109 P. C. the abetment must be of an offence punishable under 
that Act, and not of an offence punishable under a distinct and special law. 7 IF. 
B. 54, 


ABETTOR, P. C. S. 108. 

6. 8. 108 P. C. does not contemplate any acts of subsequent abetment, or 
j)rovido for the punisbment of such ofiicers except when they are such as are 
delined in S.*S. 212 to 218. 8 W. R. 28. 

ABETTOR {2yi'€&ent wJtcn offeme is eommitted ) F. C, S* 114. 

7. In order to bring a prisoner within S. IM P. C., it is necessary first to 
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CRIMINAL LAW. 


make out Ike circnmstaiir'es wliicli ooustituto anetment, ao Ikat, if absent lie 
would have been liable to be punished as an abettor/' and then to show that he 
w'as also ])resent when the oireiioc was committed. 7 W.Ii. 49. 

8. Ajcordin^? to 8. 114 R C. if the nature of the act onnatitiites abet- 
ment, the abettor, if present, is to he deemed to have coin r tutted the offence 
though in point of fact another actually committed it. 4 J/. 11 App. 37. 

9. S. 114. and not S. 149, was held to ajkph^ to a case where, upon a clmrir© 
of mischief by tire, the ]>risoner adinitteil that lie was an ahi’ttor, and tliat he was 
present at the time the offence was committed. 17 IT. Jl 5*2. 

10. Whmi a peisou abets the commission of au offence and is prc.sont at the 
time when it is committed, ho should be tried, under S. 114 P. C. for the same 
offence as the principal. 8 Pi, Pi. 104. 

ABETTOlhS AND PRIXCIPALS. 

11. When two persons take an active part in a imn rler, they become ])vincipal« 
in the lirst degree though one of t liorn only may Inive been the actual killer. If 
one stood bv whilst the crime was being committed, lie would be an abettor. 1 IT. 
n. 49. 

12. Wliere several prisoners were all concerned in a case of torture and were 
prosecuting a common object, eacli was held guilty as a principal and not as an 
abettor of others. 7 IP. P. 3. 

13. If several persons go out together to Rpjirehend a man and take him to 
the Thanna on a charge of thoft, and some of the }>ai ty in the presence of the 
others assault and ill-treat the man, all present do not necessarily hy th<*ir presence 
assist every act done, nor are coiiSfMjuenlly liable as principali. 5 IP. Ji P. B, p. 45. 

14. Persons punished as principals, cannot also be punished for abetment of 
the same offence. 4 IP. ii 23. 


ASSAT LT of ) 

15. Where, of’ sovci\d ])(‘is()iis constiUitiug an unlawful assernhiy, some only 
are armed with slicks, and A one of them, is not so armed, but picks up a stick and 
uses it, B (tlie master of A) who gave ii general order to beat, is guilty of aiietting 
the assault made by A. 1 2 IP. IL 5], 


ci{eati:n\; on extortion 


( ({hrfiiii'ol of) 


l(). The mere issue of a 
t)V a Police Oflicer is no legal g 
extortion. 4 If. Ii 5. 


IlovkunnKiwah ( to collect st/iti.v* i<‘a] iiifonuHtiou ) 
round tor a oonviciion of abotmiait of cheating or td’ 


DACOITY (a/A pinmt of) 

17. Knowing of a design to commit a daooity, and voluntarily C(/ucealin<g tlio 
existfujce of that design with the knowledge that such concealment would facilitate 
the coinmissiou of dacoity, does not amount to an abetment of ilio dacoity. 4 IP. 71 2. 


PALSE CEKTiFKJATE OF SUMMONS [ahHment of issue 



18. Although there was no chowkeedar in the village of the name appearing 
on the receipt acknowledging due service, the prisoner was mjqiiittcd in the absence 
of proof of guilty knowledge or lielief, it being probable that he (an utteP stranger in 
the village) was deceived by the villagers. 3 IP. Ii 37. 

FALSE CHARGE [ahefjneHt of) 



Tli§ conviction of a Police luspictor for having abetted the bringing of a 
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fttlse charpfe of murder, quashed, because it was not distinctlj' shown that he preferr- 
ed the clmrge nmla fide. 2 W. Ji 10. 


FALSE E\nDEN'OE 

20. There can he no otfence of the al>etmeiit of giving false evidence unleatj, 
the perso)! charged 'with ahetment intended not only fljat tlie statement should be 
made, hut intended that the statement should he made falsely. 20 W. 11. 41. 

21. The ])risoner asked a witness to Rup])ress cortaiu facts in giving his ev!- 
denee against the prisoner before tlie Deputy Magistrate on a charge of defamation: 
Held that this was al>pimf3nt of giving false evidence in a stage of a judicial 
proceeding and was triable before a Court of Session only. 2 M. B. 438. 

22. Where C. falsely rojuesented himself to he U and the writer of a doe\i- 
ment signed by TJ .and T knowing that C wji.s not U an^ had not written such 
document, ad(luced C as TJ and as the writer of that document, —Held that T 
ought to have been convicted on a charge of a])etting the giving of false evideuc©. 

8 ir. B. 5. 


ITUllT, GIHEVOUS (ahelment of) 

23. llie prisoners having abetted an assault, and murder having been com- 
mitted: Held, under the peculiar cirounistinoes of the ease, that they were guilty of 
abetment of gricv(uis Imrt and not ahetin-ent of murder. 5 IF. B. 7G. 

24. Where A ordered H and to seize and forcihlv take D in the conteiu* 
plation of an assault upon T>, and D was so )M‘aten and tortured as to have died in 
consequence: Uchl that A was gndty at least of abetting the commission of volun- 
tarily cau.siiig grivous liurt. 7 II'. B.{)7. 

2/). Held that the prisoners could not he ct-nvicted of abetment of grievous 
hurt, an 1 of ai)etment of riot, after Imviug been conv'icted of both cliarges as prin- 
cipals. As, liovvevur, the ovidmice credited hy the jury Avas held l>y the High 
Oout to support a conviction of culpable homicide, and as the prisoners, even on 
their eouvictioii, on the lessor charge of griev(nis hurt, might have been sentenced 
to a much Iieavier })iini.shinout tiiaii hud heeu passed on theui, their punishment 
was not reduced. 4 IF. Ji 37. ‘ 

iMTUvDEU (dhefmfnf of—hji impimible weans) 

2r>. Quere. Whether ahotnieut to murder hy sorcery" or other impossible 
means is an olfence undorthe Penal Code. 10 IJ. B. 75. 


THEHr ((thftment oj) 


27. A pcr.son can he convicted of abetment of theft under the first Explana- 
tion of S. 107 P.C., only if ho eithei ])rocures or attempts to procure the cominissiou 
of the theft. Mere subsequent knowledgAof the offence is insiifiicient. 2 IF. B. 40 

28. The carrying oTof certain buffaloes belonging to the complainant by order 
of the accused, and tJm letention of them in the custody of the bitterns servant, ware 
held to amount to an abetment of theft as defined in the Penal Code. 18 IF. B. 8. 


29. A prisoner who consented to form one of a party wlm committed theft, and 
resiled from his agreement but was |)resent at the commission of theft, does not 
come widiin cl. 2 8. 107 P. C., and ouglit not to have been convicted of the theft 
but of the abetment thereof under cl. 3 8. 107 and S. 101) P. C. read together. 
8 IF. B. 78. ’ 
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CRIMINAL LAW. 


II. ATTEMPTS TO COMMIT OFFENCES. 


ATTEMPT (^0 an offence not otherwise ejcpressli/ provided for) F. 0. S. 511. 

1. To constitute the offence of attempt niuloA’ S. nil P. C. there must he an 
act done with the intention of coininitiing an offence, and for the purpose of coni- 
jnitting that offence, and it must be done in attem}>tiiig the comiuissioii of the 
offence. 

The provisions of S. 511 P* C. do not extend to make puninhahle as attempts 
acts done in the mere stage of jireparation. Altliough such acta are doubtless done 
tow’ards the commission of the offence, they are not done 7*/^ the attempt to com- 
mit (lie offence within the nieaiiiug of the word 'hittempt’^ as used in the Section. 
4 N. W. P. 11 46. 


2. To constitutor an offence under S. 511 P. C. it is not only ncv^csRary 
that the prisoner should have done an overt acr. towards conimissiou of the offcncf', 
but that the act itself should have been done in the attempt to commit it. 3 P. L. 


II A, /. 55. 

3. Held hy Glover J. tlwt incendiarifiin having, on sevenil occasions occurred, 
in a village, produced by a ball of rag with n piece of burning charcoal within it, 
and the prisoner ono evening being discovered to have a hall of that (h‘Ncrij)liou con- 
cealed in his dhoti, which contained burning charcoal, he is, undm* S. 511 P. C. 
guilty of an attempt to commit miKchiefhv fire. The ))ohs< of the instrummit 
to commit mischief by fire, and the going about of tlie ])crson with it, are sutlicieiit 
to raise a presumption that he intended to commit tlie act, and Iiad already hegiiu 
to move towards the execution. These facts are siiiiiident to coustitnte an attempt ; 

Held by Mliter J, that the jiosseHsion of a firo-hall and moving about with it 
cannot support a conviction under S, 8. 436 and 51 1 of the P. TIh‘S(' facts aro 
not sufficiently indicative of an intention to destroy a building used for human 
dwelling. 3 P. L. IL A, J. 55. 


FALSE EVIDE!NCE {attempt to fnhricatr.) 

4. Facts showing that an accused person had dug a hole intending to jilace 
salt therein, in order that the discovery of the salt so j>]ac( (l niiglit ho used in 
evidence against his enemy in a judicial proeeedinir, Mould justify a con\iction for 
an attempt to fabricate false evidence. 4 S. ]V. F. 11. 133. 


MIS-CARKIAGE {attempt to came.) 

5. In a case in which the cliiid was full-grown, the (Jourt declined to convict 
the accused of causing miS'Carriage under 8. 312 P. C., that section supjiosing an 
expulsion of the child before the period of gestation is compl(‘te(l, hut convicted 
them of an attempt to cause mis carriage- under 8. S. 312 and 511 read together. 


19 >r. IL 32. 


/ 


MURDER {attempt to) 

G. In order to constitute the offence of attemjd to murder under 8. 307 of the 
P. C., th« act committed h}' the prisoner must he an act capable of causing death in 
the natural and ordinary course of events. 

Alitcr under S. 511 taken in connection with S. S. 299 and 300. 

Therefore, where the prisoner presented an uncapped gun at E. J. (hcRcving 
the gun to lie capped) vdth the intention of murdering him, but was prevented from 
pidling the trigger. Held tliat he could not he convicted of an attempt to murder 
upon a cliai'ge framed under S. 307 of the C; hut that, under the same circum- 
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fitaiio*;s, he might he eonvicted, upon a charge of simple attempt to murder framed un- 
der S. 511 in connection with Ss S. 299, and 300. 4 Ji. It. 17. 


HI. COIN (OFFENCES EELATING TO) 

1. It is not necessary, to satisfy the orfliiuiry definition of money, that a coin 
should ho a legal tender receivable at a value in nipees lixed hy law. Gold nioliiirs 
which, although thoy do not pass at an absolutely fixed value, yet imve a current 
value, not ascertainable ineroly by weighing tliom as Innips of gold, hub attaching 
to them as coin, are coins for tlic time heing used as money ” within the incaimig 
of Act XIX of 1872. 5 .V. ir. I\ R 187. 

COIX ( ddiver].! to another of — possessed with tk^ knowledge 
that it Ucounter/eH ) 1\ (\ S. 230. 

2. S. 239 P, G. is direotrtd against a jierson other tlian tlio roinor, who pro- 
cuvea or obtains or receives counterfeit coin,' and not to the oHhuce committed by tlie 
coiner, 3 iV, W, P, R. 150. 

COIN, COUS^TEIlFErr (delivery fo another of — )ioih\ownto he 
counterfeit when it was first possessed) J*. C. S. 211. 

3. The gist, of an (.ffenee umler S. 241 P. C. (passing as genuine coin known 
to he eounterftut) is that, a person nliould deli ver or attempt to induce any other 
])ersoii to receive as genuine coin known to be counterfeit, 4 Xn W. P, IL 02. 


IV. CONTEMPTS OF THE LAWFUL AUTHOPJTY 

OF PULLIC SERVANTS. 


ABSCONDING {to avoid service of summom or order) P. C. S. 172. 


1. Held by the majority of the Court {Campbell J , dissenting) tliat a warrant 
{uldresflcd to a Police OM'icer to apprehend an offender and to bring him before 
the Magistrate is not a summons, notice, or order within the meaning of S. 172 
P. C, and that the ofleneo of absconding by an offender against whom a 
warrant lias been so issued is not punishable under that section. T) W. R. F. JL 
R7L 


2. A warrant addressed to a Nazir hy a Civil Court for tlio arrest of a defendant 
in execution of a decree is not a notice, summons, or order, within the meaning of 
S. 172 P. C. 4 A, W. P.R 97. 

INFOR^IATION {giving J^so — to public servant) P,C. R. 177. 


3. A jirivato individual is not hound hy any law to give information of any 
offence which he has He<ui committed. 4 71. L. Pi. A. J. 7. 

4. S. 177 P. C. does not apply to the case of who is examined by a 

Police Officer making a false statement, hut to cases, when by Jaw, landholders or 
village watdimen aro hound to give iiilbrmation, and to other analogous cases of the 
same description. 12 Tf. Ji. 23. 

5. Certain vacednators were charged with furnishing false returns to their 
official superior. Tlie Magistrate found as a fact that the* returns furnished were false, 
but acquitted the defendants on the ground that they were not “ legally hound to 
furnish information within the meaning of S. 1 77 P.C. Held, that S.l 77 embraces every 
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fjase in wliicli a anbor<linafe may seek to impose fjilse information upon Ms snperior. 
The fleffiidants ill the present case wtirc public servant and, ])art of the duties which 
tliey undertook was to make tnie returns to their otiicio.l sujierior. To make faiso 
returns wa« therefore an otienee. CM. fi 

IXFOK^LATION (f/iving fah^ ~ ickh Infent to cav,sf* <( pnhlte aerimit to use 

his ]mverto htjurijo/iui' tin r.) /'. (\ /S. /i52. 

6. To constitute an otfeuce uuihu* S. 1*. C. tlie infi*rmal ion ^ivon must lie 
infonnatiou whicli the informer knew or lielieved to lui false, and it must be proved, 
that ho mave it w'ith such knowledge. D IF. L. .‘JJ. 

7. Rtatenu'iitt made b^’ a jn isonci* for t lie purposes of his defence, cannot be 
held to ho “ inforinatiuii given *o a public servant ” within (lie in caning ofS. 182 P. 
C. 2 a; ir. P. P 1 28. • 

8. Xo ground for a complaint of giving false infonnatiou to a ]>nblic servant 
under 8. 182 P. exists on tiic part ofiuiy om* but the jiublic servant against 
W'lioin the offenc«i w’as (ioinniitted. 2 X W. P. li 194. 

JXFClRM AI’ION (^onussloiflto tjive pnffUr s^rvauf ) 1*. (\ 176. 

9. 8, 176 P. a]^]»lies to ]»er.S(»nft upon whom an obligation is imposed by 

law to furiii.sb (‘ertain information to public servants, and the penalty which the 
law provides is iiiteii(l<‘tl to apply to partit‘S who commit au intent ioiiul hreach of 
siicli obligation. 16 IT. IL 2n. 

10, Tlia jcfnsal of a p( rson to join in a dacoity does not inijily a knowledge on his 
part of the commission of that offence, orremier iiiin liable to ]>iinis}inient under S. 
176 P. C. for intentional omissimj to give notici' or inforination lor the jiurpose 
of preventing t lie commission of an ( fllcnec. 7 11. Ji 29. 

ORDER {(Usobeilience ^flmrfnl)]\ (\ S. 174. 

11, In order to make a ]»prs<'m Kummoiu'd as a witness liable under S. 1 < 4 1 . 
C. the fact must be that lie intentionally omitted to attend at the ]4ac(* or time men- 
tioned in the summons or that lie wilfully depaittd horn the place vvluTC he had 
attended before the time at wliich it was Jaw lul for liiui to depart. Id H. 63; 

14 WMl 20 . 

12, Before convicting a person umbT 8. 174 P. C. it is noeessary to prove 
tliat he had notice to appear at a certain time and place, and that lie tlid not 
do so. 17 II'. R, 38. 

^ 13. 8 174 P. C. d<a*s not a]»ply to the ease of a defendant escaping from cus- 

tody under a warrant in execution of a. dcciee of a Civil 0<.uii 1. 1 P- A. tjb. 

14. A Sub-Magistrate convicted certain ]»ersons, under 8. 174 P.tb of disobedi- 
ence to summonses issued by him as Tabdbb/. lldd, tliai the eninietions under Die 
first part of S. 174 , wei’C sustainable. ]\Iadras ^ic' 1 1 1 ot gives T.ahsil(hu povvet 
to issue summonses. 6 M. 11. Ap}> 14. 

15. Held Diat a conviction undrr 8. J74P. 0. for ‘Dmv ing intentionally omifred 
to attend the Mabalkuri’s katcheri to give evidence in a revenue ease, iiikUtS. S. 26 
and 29 of Reg. XVII of 1827, though the summons issued was duly served 

upon the accused,” was not illegal, 5 A. i*. 39. 

16. The accused was convicted u]»on a charge tliat h«, being Kuinmoned as a 
defendant in a case of trespass, left the court vvitlioiit permission aiicl tlioroby 
disobeyed the summons. Tire Sub-Magistrito gave the accused a verbal order to 
appear when required, but the Magistrate did not adjourn tbe case to any paiticiiliii 
day. Held, that the conviction was bad. 6 M. R. Anp. 10. 



CONTKMM'S OF THE LAWFUIj ACTHOIUTY OF FUBLIC SERVANTS. '7 


17. The defendant WfTS arrested by a warrant and was released on bail to appear 
before the Ma^jjistrate on a sj>ecili(i<l day. Tlie dt'fendant appeared on that day, but 
the Ma'jjistr.itc bcinti; UMfd)le to taKo no <hc oise, a verb d order was i;ivcn to the defen 
dant to appear on the followinpj day. This he omitted to do and was convicted under 
S. 174 P.O Held, that, the conviction was i^ood. 5 Jf. 77 Apj), 15. 

18. Acensod was suniinontsl as a witne.ss in a case to }>e heard on 27th May. The 
summons was not. sotvcmI ]»orRonfilly on accused, hut affixed to tlic door of his house. 
On tho a])pointed date the c.ise was not taken up, hut was adjourned i>y the public 
])rodamation until Juno olli. On this latter date accused failed to attend. For this he 
w'as convicted of an olfcuice under S. 174 P. C. There was no evidence that the sum- 
mons ha<l been brought to the knowledge of the aoensod so as to require him to attend 
on the first occasion. Held, tliat on the /[(ronnd of there being no evidence of tho 
commission of an oflenco, the conviction must be quashed. 

The adjonrnnuait of a trial by public ]n*ocIain it ion isirreanlar and objectionable. 
C if. IL 21), 30. 

ORDER {(liHohcdlaiee to — ({f ])uhlic servant ) ]\ C. aS*. 188. 

19. Before a conviction can he laid under S. 188 P. C., it must he proved that 
the accused knew that an oi’d(‘r had Ix'en promulgated hv a public servant directing 
■such accused ]:)ersoii to abstain from a certain act. 12 IT. /7 49. 

20. Wliere an order had been made by a ^Magistrate under S. 318*^ 0. Cr. P* 
O. in favour of A in respect of cei tain land, and. I) subsequently obtained an order from 
the Collector declaring bin) entilled to the .same land in persiianee of which he was 
put into possession hv an officer of the Collector; it was held that before B could he 
convicted nndfi* S. 188 P. C. of disobeying an order made by a public officer, it 
should be proved that B was aware of ti)e order under S. 318, and that having that 
knowledge he disobeyed it. 15 W. 77 50. 

21. A conviction under S. 1 88 P. C., of disobedience of an order duly promulgated 

by a public servant, will not stand where the evi donee fails to show that the dksobe- 
(lioucc caused, or teiubnl to cause obstruction, annoyance, or injury, or risk of obstruc- 
tion, annoyance or injury, to any pei'son lawfully employed, or that it caused, or 
tendc.d to cause danger to human life, health, or safety, or caused or tended to cause 
a riot or affray. 4 77 Ai>/>. 

22. An oi(li‘r in writing undor S. G2t 0. Cr. P. C. is necessary to sustain a 
eliarge under S. 188 P. C. 17 IT. 77 57. 


23. Where by dii’oetion of Government, the Magisti’ate promulgated an order 
under S. 02 0. Gr, P. C., directing all piu-sons to abstain from* hook-swinging 
or other self-tort wi e in imblic and from tin* abetment thereof, and no such order was 
U])on tho record, the High Court annulled the conviction of the prisoners by tbp 
Dejiiity IMagi.strate under S. S. 188 and 11 1 of the P. C. for having knowingly dis- 
obeved that order. 18 IP. 77 30. 

24. When an order, under S. t^l8 0. CV. P. C., was made between \ on 
tho one side and B and tho thci# tenants of B on the other, declaring 
that A wa.s in posse.ssion of tho jUMpoHy in dispute: Held, that this order was 
only binding on the actual jiartic.s to the case before the Magistrate, and that siibse- 
quont teimnt.s of B could no''- be criminally punished for disobeying the order in 
question. 3 B. L. 77 A. J. 13. 

PROPERTY [illegal purchase of, or bid for — offered for sale by 

public strvant) B, (\ aV. 185. 

25 A person is guilty of contempt under S. 185 P. C. by binding for the 
lease of a ferry sold at public auction by the. JVlagistrate, and failing to complete the 
sale. 3 W. 77 33. 


'-fiQQ S. 530 N. Cr. P. C.j t sec S. 518 N. Cr. P. C. 
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PUBLIC SEliV’AJTr {ohitruotiag m-^dkcharge of duty ) P. C, S, 18G. 

26. Conviction aod Sontenoe im.ler S. 180 P. C. reversed, as the conduct 
of the accused refusing to accompany a raeasuring clerk employed under Act 1 uf 
1865 (Bombay) to his (the licensed s) house and permit it to bo measured did not 
constitute tlie offence of obstructing a public servant in diechargiog his public 
fuuctions. 

Qutre, Whether S. 11 of the above Act justifies surveyors in entering 
private houses for the purpose of measuring them. 5 I>\ R. 51. 

THREAT OF mJVRY {topublio servant.) P. C. .S'. 189. 

27. A pei'son against whom information has been falsely given with a view 
to his injury, has a right to bring a civil action for damages with or without the 
consent of the public stwaut against whom the offence was committed, but lie can- 
not bring a criminal charge under S. 189 or any other section of Chapter 10 of the 
P, C. without the permission of such public servant, the law looking upon the conduct 
of the person who gives the false information as an offence, not against the indivi- 
dual charged, but against the public servant to whom the false iuforiuatioa was 
given. 0 TV. R. 31. 


V. CRIMINAL BREACH OF CONTRACT OP 

SERVICE. 

BEECH OF COHTKACT OF SERVICE (during voyage or journey) P. C. -5.409. 

1. QuerCf Whether the words ‘^during a voyage or journey’^ in 8. 490 P.C. do 
not limit the offences made under that section to offences against travellers. 

S. 490 r. C. however, does not ajiply to a contract to place tlie defendant’s carts 
at the complainant’s disposal for a specified time to convey a thing from wdiere 
he pleases to where he pleases. 9 TV, R, 12. 

2. An agreement for personal service in convoying indigo from the field to tlie 
vasts is not a contract, the breach of which is punishable by S. 490 P. C. G TF. R. 80. 

3. Where a legislative enactment renders a servant punishable who leaves his 
employer’s service without due warning, a charge, under such an enactment, will not 
be sustainable, unless it aver not only that the accused left his employer’s service 
without giving the required warning, hut also without lawful excuse. 3 B. R. 
App, 1. 

VI. CRIMINAL INTIMIOpiON, INSULT AND 

ANNOYANCE. 

CRIMINAL INTIMIDATION, P. C. S. 503. 

1, An intention to intimidate, insult, or annoy any person in possession of a 
house, does not» mean to insult or annoy any person in constructive, but in actual 
possession of the premises. 17 TV. R. 47. 

2. t Where the accused went to the complainant, the brother of an adult 
woman, and told him that he had come from the Sarkar and would get him six 
months’ imprisonment if he (the complainant did not let his sister go: Held that 
these words did not constitute either criminal intimidation, within the meaning 



DEFAMATtoiJ 


0 


tjf 8. 50.1 r. C. (there having been no threat of an injury in the seuiie of the Code) , 
tor any other offence known to thelaw; 8 B. II. 101; 


VII. DEFAMATION. 


1. The Penal Code iliakes lio distiilctiorl betwecJn written aiid spdk(^n defairtsi- 
tiou. 2 W. R. 36. 

• - 2. The Criininfil Inw of this coiintry with regard t6 defamation depends on the 

Construction of S. 49D P. C., and not on what liiay be the Englisli law on the same 
object. 14 W. R. 27. , 

3. The act of filing in Court a petition containing imi)utations doncerning a 
berson calculated to harm his reputation, with the intention that it should be read 

i) v other ]»orsons, anionnls to makfng or publisliing tile imputation within the raeaii- 
iiigof S. 400 P. C. 11 )F. R, 27. 

4. Act XVllI of i862 refers only to the High Court in its Original Criminal 
Jurisdiction, and is not applicable to ^lofussil Courts. S-. 27 of that Act requires 

j) roof of iho existence of the cii'cinn stances rtdied on as a defence, befort? good faith 
can be presumed in a casc^ of dotaniation. The onus of proving good faith is on th6 
person niaking the iiliputation. llefore Such ])erson can claim the benefit of Excep- 
tion 0, S. 490 ot the P. C., he mitst shew that he lias exercised d lie care Uud daiition, 
4 n\ R, 22. 

5. A Picador or ]^^ooktear relying upon the statements of liis client, and ill 
good faith, introducing into a jileading a defamatory averment, will be protected 
from liability for defamation by tlie 0th Exception to S. 409 of the P. C.; but the 
case is otherwise if the pleading be prepare*! by a person who has no such employ- 
ment, and does not act in good faith. 2 y. W. I\ R. 473. 

6. A report made by an ofilccr in execution of his duty and as the result of 
an order fi*um his superior, vvliich contained sweeping imputations against others, 
iinpiitatious which did nut appear from the report to be inad(‘ recklessly or unjusti- 
iiahly, does not amount to diifainalioi) ami is covered by the Otli Exception to S; 
409 of the P. 0. 14 W. R. 22; 6 H, L. It. Jpji. 42. 

7. A letter written by a Brahman to the llrahnian community oftlie iieighbour- 
liood, with a view to obtain their decision on a matter atfecting his own religious 
interests and that of the llrahman community, if written in good faith, falls within 
Exceptions 8 and 10 of 8. 400 of the P. C. 8 R. R. 108; 

8. The (Inmashiah of a Gbivu or Priest was convicted of defamation for having 
j)ublished an order of his muster exconiinu|dcating the conqilainant from his caste; 
The letter ])iil)lishing the excommunica^u was a statement that complaiiiaiitJ 
disobeyed some one and treated him with disrespect. Held, that the letter contained 
no expressions defamatory y>rr .ve. If the persfou so treated was in a position entitling 
him to demand siibinissiou and to make iioii-suh mission an ofieuce, then that posi- 
tion would lender the communication jaivileged, and, if not, then the mere 
statement that the coniplainant did not obey one whom he Was ncft bouild to obey 
•was nob a defamatory im]>utation. 6 U, App. 47. 

9. Case of defamation in which the complainant admitted all the more serious 
cliarges oil which he based his complaint. Conviction and sentinice quashed, as the 
gist of the ofieuce ( vL that the charge was nut made in good faith ) was' entirely lost 
bight of; 1 W: R. G; 

is 
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10. A false accusation not made in pood faith renders the partjr making it 
liable to be charged with defamation. 2 W. H. 35. 

11. It is not an error in law for a Judge to require a person accused of 
defamotion to prove the several distinct imputations contained in a libellous article 
jHiblished by him, with the same strictness with which he would be required to prove 
them if he were the defendant in a civil action. 0 B. H, 451. 

12. In a case of defamation, 'proof of despatch by post to a certain district of 
the pa}»er containing the defamatory matter, is tantamount to proof of publication 
thereof in that district. 5 W, 12. 44. 

13. A simple assertion ( nowhere disproved ) regarding the w*ay in which a 
Sheristadar had issued perwannahg in an arbitration suit, docs not amount to dofa- 
inatiou. 1 W. B, 24. 

14. A person rusing defamatory expressions for the protection of his son^s 
interests, is not privileged, unless the imputation is made iu good faith, i e with duo 
care and attention. 3 W. It, 45. 

15. Tlie fact that the complainant is a man of low caste, will not debar him 
from prosecuting for defamation on his being falsely charged with theft. 2 W. li. 3C. 


VIII. DOCUMENTS. (OFFENCES EELATING TO) 

DEVICE OR MARK (ccyimterfeitvng a— for authenticatiny dtminmUs) J\ C. 475. 

1. In order to a conviction under S. 475 P. C.,the document which the accus- 
ed has in Lis possession must liave some counterfeit device or mark upon it, and it 
must be proved that the accused has the document in his possession with the intent 
of usi ng such device or mark for the purpose of giving the appearance of authenti- 
city to the document. The document must be of the nature mentioned in S. 467 of 
the P. C. 15 W. R, 19. 

DOCUMENT, FORGED (using) P. C, S, 471 

2. There must be a fraudulent and dishonest using of a document as 
genuine before a conviction can be had under IS. 471 P. C. 8 W. R. 81; 
17 W, B, 32. 

3. A deed of divorce is a valuable security” within the meaning of 8. 30 of 
the P. C. The presenting of a forged document of such a nature ft)r registration and 
obtaining registration would be using” within S. 471 of that Code. 11 IF. R, 16. 

4. The false alteration of a Police Diary by a Head Constable was held to fall 

under S. 471, P. C. as the forgery of a d(j^umeut made by a public servant in his 
official capacity. 11 W. R. 44. i 

5. A person may he convicted of using as genuine a document which he knew 
to he forged, though he in the first instance produced only a copy of a copy of 
it. 6 W. B. 41. 

6. A conviction may bo had for using as genuine a forged document pur- 
porting to be made by a public seiwarit in his official capacity, notwithstanding the 
illegibility of the seal and signature thereon. 5. W, R, 1)6. 

7. In a case in which the accused was charged with dishonestly using as 
genuine a pottah which he knew to be forged, and in which there \ra8 a fraudulent 
insertion, it was held that it was not necessary to prove that he personally inserted 
the word, but it was sufficient if it was inserted with his knowledge. 9 IK R, 22. 
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Where an intention to use a forged document, if necessary, was inferred 
from the facts of the case and from the conduct of the prisoner. 8 IF. I?. 11. 

FORGERY, 1\ a .S. 8. 463, 464. 

9. A conviction for forgery iinder the Penal Code cannot be had unless it is 
proved that the accused himself made a document or pai t of a document with the 
intention of causing it to be believed that sncli document or part of a document was 
made by the authority of a person whose authority he knew that it was not made. 

10 w. n, 7. 

10. Where prisoner, to screen his own negligence, altered an oflSce report, such 
conduct does not fall within the definition of forgery in the P. 0. 2 N, W* P* 1 1- 

n. The simple making of a false document constitutes the offence of forgery 
under S. 463 of the 1*. C., and it is not necessary that it should be issued or made 
known to the injury of a person’s reputation either by being presented iu Court or 
shown to any person. A false document may be made iti the name of a fictitious 
person 10. IF. It, 61, 2 Ji, A. P,*App. 12. 

12. The signing of a vakalutnamah in the name of co- decree -holders without 
their authority to do so, and delivering it to a vakeel with instructions to file a 
petition, stating that the debt had been satisfied, and ])raying that the case may be 
struck off* the file, is forgery within the meaning of S. 463 P. C. 6 W, JR, 78. 

13. By a person consenting to act under a klooktearnamah and attaching his 
name ill token of such consent, he does not become a maker of the Mooktearnamah 
or a forger if the JMooktearuamah turns out to be forged. 5 W, R, 70. 

14. Where a prisoner, who appealed to the Commissioner from an order of an 
Assessor under Act XXI of 1867, filed stamp paper for a copy of the Assessor’s 
decision after the period of appeal had elapsed, but on appeal averred that he filed 
the stmiip paper before the time for appealing had elapsed, and fraudulently obtain- 
e<l a certificate to that effect which was ante-dated, it was held that he was guilty 
of liaving abetted the commission of forgery of a document within S. 463 and cl. 1 S. 
434 of the r. C. 10 W. R 23. 

15. It must be proved that the accused practised deception so as to prevent a 
person from knowing the nature of the document before the accused can bo found 
guihy under S. 464 P. C. of making a false document. 9 IF. 11, 20. 

16. W lie re the accused, a Muhurrir in a Registry office, was charged with 
making false endorsements were signed hy the Registrar, it was held that, before 
he could be convictiul of forgery under part 3 S. 464 P. C. it mnst lie shown that 
the Registrar, in coiisetpionce of deception practised upon him by the accused, did^ 
nob know the contents of the document he was signing. 20 IF. ]{, 49. 

pTATK OR SEAL {imihlmj 01* ppssfssinff a connterfrit — with intent 

to camut /o7*^rp) P, C, 8, 473. 

17. Ooiinterfeit seals and forged documents were found in the prisoner’.^ pos- 
session; and as he could give no satisfactory information as to how he became possess- 
ed of them, it was inferred that he kept them with the intention of using them frau- 
dulently. 2. TF. It, 5. 

18. Where several seals of different dcBcriptions were found in the possession 
of the accused with intent to commit forgery, it was held that under 8. 473 
P. 0. there was a complete and soparate offence committed in respect of every seal 
louud, and that the prisoners could be legally convicted of a separate offence in regard 
to each seal unless it ujipeared that several such seals were in their possession for 
Ihe purpose of committing one particular forgery, 13 IF. K 16. 
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REPUTATION {foirQer^for the purpose of harming any one's) P, C, S. 46 D. 

19. Where a draft petithni was proparf^d with the intention of heincf used as 
evidence of a matter, it was held that it fell within tho terms of 8.29 of the P. C.; and 
as it contained false statements calculated to injure the reimtation of a person, tlio 
offence was held to fall within S, 409. P. C. 10. iV. Pi, Gl. 

WILL {destroying or canoelling dx a) P, C, S. 477. 

20. The tearing np of a pattah is tl>e destruction of a valuable security with- 
in the meaning of S. 477 P. C. 3 IT. 38. 

WILL OR VALUABLE SECURITY (forgery of a) P. C: S. 4G7. 

21. Tlie forging of a document which purports on tlie face of it to be a copy- 
only, and which, evefi if a genuine copy, .would not authorise (he delivery of mov- 
able property, is Aot puniJiabJo under S. 4G.7 P. C. 5 B. li, OG. 


IX. EXCEPTIONS. 

CHILD (act of a — above 7 and under 12 years of age, vho liosnot mjficie.nt 

onaturity of understanding) P . C. S. 83. 

1. In construing S. 83 P. C. the ca{>acity of doing tliat which is wrong ia 
not so much to he measured by years, as by tlie strength of the offender’s under- 
standing and judgment. Tlie circumstances of a case may disclose sneJi a degi*ee of 
naaliceaa to justify the appliaitiou of the maxim, mdttia snpplet oefedem. 1 11^. i?. 43. 

COURT OF JUSTICE (acts done under order of) P, C, S. 78. 

2. The arrest under civil process of a judgment -debtor going to a Court in 
obedience to a citation to give evidence, and made wilJiin the precincts of that 
Court, and with some show of violence and contempt of Court, does not entitle thu 
officers making the arreat to j)rotectian under S. 78 P. C. J IF. B. 53. 

JNTOXJCATIQiS^ (wlixn it prevents acts or omission fnm being an offence) 

P. O. S. /N. 85 & 8G. 

A Drunkenness doe^s not in the eye of tho law make un offence the more 
heinous, though it is no excuse, and an act which if committed by a sober man is. 

offence, is equally an offence if committed by one when drunk, if the infcoxicatiou 
vvas voluntaril’* caused. 16 W, Tt. 3G; 8 B. L. R. App. 21. 

PRIVATE DEFACE ( right of ) 

4. There can be no right of private defence, cither on one side or the other, 
5n a case of premeditated riot. 7 W\ it. 34, 

5- Tho firing of a gun at person at a distance of twenty five 3whs, without a 
reasonable apprehension of danger, and without any necessity for so doing, is not 
justifiable by the right of private defence. IT W. li. 4G. 

PRIVATE DEFENCE OP THE BODY (when the right of^e^^nis to 

causing death) P. C. S. 100. 

Q. l^g^l Tight of priv^ite (Jefence of the body^ an4 property ig not 



EXCEPTIONS. 


IS 


a person who is atfcaclced by another with a spear and who strikes a blow wifh a 
lattee^ which reanits in the death of th(‘ ])arty attacking ; and snch right of private 
defence of the body extends under S. 100 P. C. to the taking of life were grievous 
hurt is reasonably Hjjprehe ided. 11 TP. 2?. 41 

7. The right of private defence of person and property was not allowed to be 
pleaded in a cate where there was no fear of an asaaidb such as is described in the 
claiites ofS. 100 P. C., and where the prisoners used deadly weaymns (spears) and 
killed two unarmed persons whom they found ploughing land which the prisoners 
believed to be theirst 18 W, E. 30 

rrJVATE DEFENCE OF THE BODY {when the right U 

canning lets harm) P. C. S. 101. 

8. Dispute between two potties (the Mollahs and Shikdnrs) in which the 
Bhikdars attacked and killed one of the Mollalis when exercising the right of re-takin'g 
their own property; three of Shikdars being also wounded, The Shikdars were 
convicted of culpable homicide not amounting to murder, and rioting. As to 
the Mollalis, #/. was of opinion that tliey were guilt}’* of voluntarily causing 
grievous hurt; wliile the majoiity of Court held that they were entitled to the pro-^ 
tection conferred by S. 101 P. C. on those who, while exercising the right of private 
defence, caused their assailants any harm other than death. 3 W, R. A:1 

PRIVATE DEFENCE OF PROPERTY (when the right •fr--extends to 

caifsing death) C, S, 103 

9. The right of private defence under S. 103 P. C. is restricted by S. 99 of 
that Code, and does not extend to the inflicting of more harm than it is necessary 
to inflict for the purpose of defence. 1*1 W, 11 G8 

10. Held on the facts of the {;ase, that the aoonsod who were in peaceable 
possession of their property and were attacked while in such possession, did not 
expeed the right of private defeiio(‘. of property under S. 103 P. C. 14 IF. li, 69, 

PRIVATE DEFENCE OF PROPERTY {when the right oJ--onhj 

to caifsing less harm,) P, C, aS". 104. 

11. Where the offence which occasions the riglit of private defence of property 

is criminal tresjiass, the riglic of private defence under 8- 104 of the P. C., only 
extends (subject to the restrictions of 8. 99) to the voluntarily causing to the wrong- 
doers some harm other than death. 14 TF. It 74. ^ 

12. Where a person assisted by a friend retaliated severely on another, who 
trespassed into his house with the object of having intercourse with his wife, he 
was held to have committed no oftence,— 'te. S. 96 and 104 justifying him in causing 
any harm short of death to the trespasser ; and his friend was also acquitted as 
having aided him to commit no offence. 20 IF. E, 36, 

13. lu an affray respecting land one of the aggressive party was killed. The 
prisoners who were exercising tlie right of ])rivate defence of property were acquit- 
ted by the jury of culpable homicide, but convicted of rioting. Held that the 
prisoners, not being legally guilty of culpable homicide, were not legally guilty 
of any other offence coupled with rioting, and npt being rioters or members of an 
unlawful assembly, could claim the honetitof S. 104 P. 0. 3 TF. E. 41. 

14. Wlieio the accused, whose property had frequently been stolen, went 
out with a lattee to watch his property, and witli the lattee struck a thief who 
died from the effects of the blows, it was held (having regard to the nature oS 
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llie iujaries inflicted ftnd to the subspquont conduct of the accused) that the case 
did not fall within the 4th. Exception to S. 99, and that the prisoner was not 
guilty of culpable homicide not amounting to murder,' hut was protected by S. S. 97 
and 104 of the P. C. and had not exceeded the legal right of private defence of 
property. 12 TF. R, 15 

PRIVATE DEFENCE OF PROPERTY {Jiow long iU right of— 

continues) F,C.S. 105. 

15. “Wliero A trespassed on the lands of B, whose servants seized and confined 
A till the following day, when B gave information to the Police, it was held that tho 
conduct of B and his servants, in confining A could not be supported on the ground 
that they were exercising the right of private defence of 2 )ioperty, under S. S. 97, 104 
und 105 of the K C. 1? TT. R 165. 

SLIGHT HARM ( acts causing ) P. C. S. 95. 

16. Conviction and sentence by a Magistrate reversed, as the act of which 
the accused were convic»^ed — taking pods (almost valueless) from a tree standing 
Government wa.ste ground — came within the meaning of S. 95 of the P. C. and 
did not, therefoic, amount to an offence. 5 B. B. 35. 

THREATS {acts done under) P. C. R 94. 

17. To obtain the benefit of the exception allowed by S. 94 P. C.,it must bo 
shown that tlie prisemers were compelled to act as they did from apprehension that 
instant death would be the consequence of a refusal. 10 TF. B, 48. 


X, EXPLANATIONS. 

PUBLIC SERVANT. 7'. C, 21. 

1. An Engineer who receives and pays to ot})ei*s municipal moneys is a piihlig 
servant within the meaning of iS. 21, Cl. 10 of the P. C. aJtliongli lie may not Jmve 
the power of sanctioning the expenditure of sucli moneys. G JL B, 64, 

2. An occasional or supernumerary peon a))pointcd under the orders of the 
Board of Revenue in accordance with S. 6 Act V. of 1803 (B. C.) and ])ai(l under 
that section by fees whenever ein[)loyed, is a public servant under cl. 9 S. 21 of the 
*P. C.,and as such may be fried of receiving an illegal gratificatioa under B. IGI 
of tliat Code. IG IF. B. 27. 

3. The words ‘•inferior ministerial offijcv’* refer to public servants of a 
lower grade than an Assistant SuperintenAnt of Police. 2 V. TF. P, B, 288. 

SECURITY {Valwcihle) l\ C, S. 30. 

# 

4. A settlement of accounts in writing, though not signed by any person, m 
a valuable security within the definition of S. 30 of the P. C. 2 3L B, 247. 

5. Held that the copy of a lease is not “ a valuable seeuxuty'* within tlxe 
meaning of 9. 30 P, C. 4 B. B. 28. 
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XL FALSE EVIDENCE. 

EVIDENCE {udng. — knomi to he false) P. C, S. lOG. 

1. A person who uses in Court false documents as true besides swearing to 
their authenticity, may be convicted under S. 19G P. C. only, and not under 

471 also. 3 IF. 11 17. 

2. Where a prisoner produced as evidence an account book, one page of 
which had been fraudulently abstracted, and another substituted for it : — Held, 
that he was not guilty of the offence of attarnpting to use, as genuine, fabricated 
■evidence, unless he new of the forgery and intended to use tlie forged evidence 
for the purpose of affecting the decision on the point at issue when the book 
was tendered. 7 IF. It. 23. 

FALSE EVIDENCE {fabricating) P. O. S. m. 

3. The accused put in an application, which he verified before a Judge of a 
Court of Small Causes prayiilg for a re-hearing of his case under S. 119 Act 
VIII. of 1859, and alleging that he 'was not aware that a suit had been instituted 
or a decree given against him, though he had authorized a ^deader to defend 
the suit. Held, by Loch J. {Glover J. Contra) that the accused was not guilty 
of an offence under S. 192 of the P. C. nor liable to punishuient under S. 24 
Act VlII of 1859. The offence contem])lated by the former law requires that tho 
document containing the false statement should be made with the intention 
that it may a[)pear in evidence. The latter law does not require that an 
apjdication under S. 119 Act VIII. of 1859, such as the accused made, should be 
verified. 10 IF. /?. 31 j 2 B, L, 11 A, J, I . 


FALSE EVIDENCE igivlng) P. C. SAn. 


4. To constitute the offence of giving false evidence under S, 191 of theP. C. 
it is not necessary that the false evidence given should be material to the case ia 
which it is given. Aliter under 192. 5 B. Ji G8. 

5. The words of S. 191 of the P. C. are very general, and do not contain any 
limitation that the false statement made shall have any bearing upon the matter in 
issue. It is sufficient to bring a case within that section, if the false evidence is in- 
tontioiialiy given, that is to say, if the person making the statement makes it ad- 
visedly knowing it to be false and with the intention of deceiving the court and of 
leading it to be supposed that that which he states is true. 16 IF, B. 37. 

0. Before an accused person can he convicted of giving false evidence, it mu8> 
he proved that he made the statements which are the basis of the charge, and fur- 
ther that he made them with the necessary criminal intention. 9 TF. B, 52. 


7. The making of a false statv%ent without knowledge as to whether the 
subject matter of the statement is false or not, is legally a giving of false evidence. 
2 IF. 11 47. 

8. The true rule in a case of giving false evidence is that no man can be 
convicted of such offence except on proof of facts which, if accepted as true, show 
not merely that it is incredible, but that it is impossible, that the statements of 
the party accused made on oath can he true. 11 IF. JJ. 25. 

9. Upon a prosecution for giving false evidence the law does not require 
proof of a corrupt intentiou. It is sufficient that there is proof of intention, and 
if the statement was false, and known by the accused to be false, it may be 
])resumed that, making it, the SLccused i7itentionallf/ gave false evidence. 3 A" If. P,B. 
133. 
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10. ‘ Wlie'r^ a }iers(5h is dirtr|?ed with riuiking two contradictory staterneiitfii 

it mast he proved by direct evidence that both stHtenieiits were made, ana 

there must be an eiupury as to which statement is untrue and whether thd 

accused wilfully made the statement which is KU}>posed to be false, knowing 
it to be false. 12 TF; i?. 31 ; 3 IL X. R, A. */. 3G. 

11. A Court canliot take cognizance of a bargain to abstain from tho 

prosecution of a person who has conunitted such an offeuco as that of wilfully 
giving false evidence. A. IF. P, lli 106. 

12. A ]ei>on 1\ho is called ttpon to answer to a charge of giving false evi- 
dence should know exactly what is the false evidclice imputed to him. 

A chai’go ** tliat he on or about tllO 15th. ApHl 1871, gave lalse evidence,” is 
not sufficiently specitic. 

Although the vevifieaiian of plaints containing false statements is punishable 
according to the provisions of the law for the time Ixjing in force for the ])unish- 
ment of giving or fabricating false evidence, still it is not quite the saniU thing as 
giving false evidence. 3 A. IF. F. Ji 314. 

13. when a i)arty makes a false statement while legally bound by solemn affir-^ 
matioll, the fact that the statenient was one tending to criminate himself will not 
justify his acquittal on a charge of giving false evidence. 3 M. Fi. J/^jt).30. 

14. A conviction on a charge of giving false cvideii(;o was st;t aside, tho al- 
leged conflicting statements having been made after a lapse of 4 yeais, and tlieid 
being no j)ioDf of delibeiate intention to give false evidence, wliicli was held to be 
the gist of tiio offenCd. C IF. h\ 8t). 

15. A Suh-itegistrar is competent, for any ])urpose coatemidated by Act XX 
of 18GG, to examine any })erson ; and any statement made by such ])erst.)n before 
an officer in any proceedings or enquiries und(*r tlie Act, if inlontioually falscy 
renders such person liable to a criminal prosecution. G IF. 11. 81. 

IG, A conviction for false evidence w^as iiidudd in a case where the false State- 
ment was to stop tlie prosecution of certain JBraliminson a churge of riot or dacoity 
and murder. 7 IF. It 51. 

FALSE EVIDENCE {intending to proenre coavictlon of capital offence) 

C. 104. 


17, Tt is not necessary, under S. 194 C. that tlie false Evidence whicli i^ 
given should be evidence given in a Court of ju.sfi(‘e. Such statenuait, if made to st 
Police Officer, w’oiild amount to the »>fi'enec of giving false evidence as deflued hf 
S. 191, taking S. ll8 of the Code into consideration. 20 (T. It 4l. 

FALSE' EVIDENCE {intending to proc'^r conviction of offence inlnulmhl^ 
with transportation or iminnsomneut F. C, S. 195. 

18. The prisoner was oonvicted under S. 195 of the V. C. of fabricating fals^ 
Evidence with intent to procure the conviction of a certain )jerson of an ofience/ 
’.I'lie prisoner's act w^as committed in a most public manner and was not calculated 
to lead to the conviction of tlie person, n5r did it a])[)rar tluit the prisoner took 
any steps to secure his conviction. Held, that the conviction of the prisoner could 
not be sustained. 5 2V IF. P. It. 188. 


SeeAct VJll. of 1871. 
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FALSE EVIDEIfCE (punishment fur) P. <7. S. 193. 

19. It is esseutijil to a charge under S. 193 P. C. that the prosecution 
filiould make nut that there was on the date stated in the charge a judicial 
proceeding pending, and that the prisoner in the course of that proceeding made 
the etateiiient alleged to l>c false. The particular stage of the ])rooecding should 
be mentioned in the charge. 10 IL 37 ; 1 7?. L. 11. A. J. 13. 

20. The materiality of tlie subject-matter of the statement is not a sub* 
staiitial part of the offence of giving false evidence in a judicial proceeding; 
and an indictment under S. S. 191. 193 of the P. 0. though it does not allege 
materiality, is good if it alleges sufficient! v the substance of the olFcncc. 1 J/. 
IL 3 ^. 

21. A Hindu who has become a convert to Christianity, is not under a legal 
obligation to speak the trutli, unless his evidence be given under the sanctiuii 
of an oatli oil the Holy Gospels, so as to justify a conviction under S. 103 of 
the P. C. 4, J/. n. 187). 


22. The making of a ’false return of service of summons is an offence 
punishable, not under S. 181, Imt under S. 193 of the P. C. and is cognizable by 
the Court of Session alone. 8 11^. 11. 27. 

23. A Conviction may be had for giving false evidence under S. 193, P. C. 
even if the evidence be given in matters not judicial (such as before the 
Collector acting in his fiscal capacity under Jteg. XIX of 1814), bub it must 
be j)roved that the false stiitemeub was made under the sanction of the law. 
14 ir. 11 24. 

24. The mere fact tliat a person lias made a statement which contradicts a 
previous stattunenb is not itself necessarily siifficieub to bring him within S. 193. 
The circunisrauces under which, and the intention with which, tlie particular 
sUtemerit relied on by the pro.secutioii i.s made, must in each case be considered 
before it can be held that the offence has been committed. 9 IT, JL 25, 52. 

25. AVhere a witness was at the beginning of the clay solemnly affirmed once 
for all to S{)eak the truth in all the eases coming before the Court that day : — Hold 
that he might be convicted under S. 193 of the P. C., of giving false evidence in a 
suit which came on that day, although ho was not affirmed to speak the truth in 
that suit after it was called on for hearing, and the names of the cases ifi the day’s 
list were not mentioned wlieii the affirmation was administered. 2 J/. H. 43. 

2(). An eiKpiiry by an Assistant Magistrate with a view to tracing the writer 
of an anoiiyuions letter addressed to him, charging certain persons with luurdcu', 
and without I’oferenee to the truth or otherwise of the charge of murder is nob a 
stage of a judicial proceeding ill which the giving of false evideiico is punisha’Jle 
under S. 193 P. C. 5 IK. ll. 72. 

27. In the trial of a prisoner for murder, a witness stated on oath before tho 
Sessions Court that another had comndtted the murder, whereas before the Magis- 
trate lie had stated as was the fact that the luusoner had committed the murder : 

I 

Hedd that such witness was guilty under S. 193, and not under S. 194, of the P. C., 
as he did not know that he would cause a conviction for murder. 3 11. L. IC. A, 
J. 35. 


28. The examination of a com[>hiinant in reference to the matter of his peti- 
tion of couipiaiip. is an iuYestigation directed by law, and therefore a stage of a 
judicial proceeding. 


Consecpiently, if in the pourse of tliat examination false evidence is intent i ai- 
«a1Iy given by the coin[jhiiiiaiU, he is kvuilly changeable with the offence described in 
S. 193 of tile P. C. 4 .V. IK. l\ 11. 6.*’ 


G 
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CAUSING T{\5KT{voluntarihj — to extort confession^ or to compel restoration 

of 2n*oj}er(i/) P. C, jS. 330. 

14. To bring a case under S. 330 P. C. ifc must be proved that the hurt to tho 
complainant was caused with intent to extort a confession of sonie ofleuoe oi* mis- 
conduct puuisliablo under the Indian Penal Code. Tlrat section, therefore, docjs T>Db 
apply to va case where the confession extorted had reference to a charge of wdtch 
craft. 13 ir. n. 23. 

15. A clrirge may be made under S. 330 of causing hurt for the purpose of 
extorting information which might lead to the detection of an offence, even if the 
supposed offence has not been ooiniuitted. The offence which that section intended 
to describe is that of inducing a person by hurt to make a abatement, or a cou« 
fession having reference to an offmice or miscondnct ; ami whether that offence or 
misconduct has been cdmmitted is wholly immaterial. 20 11'*. 11. 41. 

CAUSING HURT, VOLUNTARILY {punUhmmf for ) P. C. S. 32.3. 

IG. The prisoner, having received great provocation from his wife, pushed her 
with both arms so as to throw her witli violence to the ground, and after she was 
down, slapped her with his open liand. The womaii died, and on examination it 
app<*ared that there were no external marks of violence on the body, but that tliere 
was a certain degree of disease of the spleen, ami that do tch was caused by tlie 
rupttire of tJie spleen. Held, under the circumstances, that the piisonor was guilty 
of causing hurt and not of culpable homicide not amounting to murder. 5 W.P. 07. 

17. Where a person scourged another with nettles in order to extract 

property from the sufferer, and the Magistrate tned the case as one of hurt (und(*r 
S. 323 P. C.) and extortion (S. 384), althougl) the accused ought to have been charg- 
ed under S, 327, and tried by the Court of Sessions, the Higli Court declined to in- 
terfere under S. 404 0. Cr, P. and direct a xiew trial, believing that substantial 

justice had been done in the case. 18 11‘. li 8. 

18. Where, according to the prisoner’s own confession (which, was the only 
direct evidence against her, ) she, with a view to chastising the deceased, Ium* 
daughter of (S or 10 yeans of age, for impertinence, but without any intention of 
killing her, gave her a kick on tlie hack and two slaps on the face the n’snft of 
which was death. Held tlufc the conv'ioM'on should be under S. 32.3 of ilie P. (j of 
Volnntai'ily causing hurt, and the j)unishnient one 3 a'ar’'s x’igorous iiniirisonment. 8 

ir. IL 29 . 

nuirr, gpji'IYOus, p. c \ s . 320. 

19. To establish a charge of gi-ievous huit, it is not necessary to prove that tlie 

accn<<ed struck the cornplaiuaub so severely as to endanger the lattor’s life. 18 W. 
jt, I'i. *■ 

20. When there is nnitlier intent’on, fcnowledeic, nor likelihood (hat the in.jni'y 
iuilicted in an assault, wdll or cau cause <leath, tho offence is not culpable homicide 
not amounting to murder, but grievous hurt. 2 W. IL 30. 

21. There must bo evidence to prove that huii as desoriixed in S. 320 P. C. as 
grievous hurt lias been Cfiuscd before a conviction can bo had under above section. 
12 IF. 11 25. 

22. A disability for 20 days constitutes grievous hurt. 1 Tl". U. 0. 

23. Wliere bone fractures have iKicn caused in addition to other in]uri(‘s, tlie 

S. 207 N.Cr.r.a 
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offence commitfed is gnevous huit triable by a Court of Session, and nut hurt 
cognizable l)y a Magistrate. 5 W. E, G5. 

' 24. When the result of a joint attack by several persons on one party is frac- 

ture of the arm of the party assaulted, the offence committed is grievous hurt and 
not assault ; and as tlie attack was made in furtherance of a common object ; all are 
equally guilty of the same offence. 5 TF. R, 12. 

CAUSING GiiiEVous HURT (by rash act) P. C, S. 338. 

25. Defendant was convicted under S. 338 P. C. of causing grievous hurt. The 
evidence showed that the defendant was being driven in a carriage to her house 
through the streets of the town between the hours of 7 and 8 p, m. That the carriage 
was being driven at an ordinary pace and in the middle of the road ; that the night 
was dark, and the carriage without lamps, but that the horse-keeper and coachman 
were shouting out to warn foot-i)aH8engers ; that the> defendant's carriage 
came into contact with the complainant’s father an old deaf man, and that com- 
plainant's father was thereupon knocked down, lun over and killed. Held, upon a 
reference, that the question for <t he Court was whether there was any evidence that 
the death of the deceased was induced by an act negligently and rashly directed by 
the accused, and that there was no such evidence. The conviction was accordingly 
quashed. 6 ilf. R, App, 32. 

CAUsiiTG GRIEVOUS HURT {on provocation) P. C, S. 335. 

26. A person who, hy a single blow with a deadly weapon, kills another 
entering at dead of night into a dark room where he and his wife were sleeping 
separately for the purpose ot having criminal intercourse with her,— Held guilty of 
causing grievous hurt on a grave and sudden provocation. 3 IT. P. 55. 

27. Causing grievous hurt on grave and sinMen provocation is punishable 
under S. 335 P. C. without any intiention or knowledge of likelihood of caiuiug . 
such hurt. 4 IP. U. 21, 

nAiisiiro GRIEVOUS HURT {Voluntarily) P. C, 8- 322, 

28. Where, in a case of robbery attended with death, there vras no intention, 
of causing death or such bodily injury as was likely to cause death, the conviction 
was altered from voluntarily causing hurt iu committing robbery, to voluntarily 
causing grievous hurt iu committing robbary, 6 ir. R, 16, 

29. In enses of hurt or grievous hurt, the question should be considered, 
as to wlio was the aggressor, and whether the offence was committed in the exercise 
of the right of private defence, 2 IP. IL 59. 

KIDNAPPING, 

CHILD (hldnappiny — to steal from its person) P. C. S, 369. 

30. The offt^nce described in S. ^363 P. C, is included in that described in 
S, 369, the kidnapping and the intention of dishonestly taking property from the 
kidnapped child being included in the latter section. 8 TP. P. 35. 

GUARDIANSHIP (kidnapping from lairful) P. C, S. 361, 

31. To bring a case under S. 36 1 P. C., there must be a taking or enticing of 
a child out of the keeping of the lawful guardian without his consent, 4 IF, P. 6; 
XO IF. 11. 33. 

32. The consent of a kidnapped person is immaterial ; and is not necessary for 
a conviction under S. 361 P. C. that the taking or enticing should be shewn to 
have been by means of force or fraud. 2 11". P. 5 j 62 ; 7 IF. P, 36. 
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33. All enticiiiL^ away of n child playing on a public road is kidrtapjung from 
lawful guardiaiisliip. 7 IT. A. 98. 

3A The conviction of a procuress change'd from abduction to enticing, tlu? 
woninn allegtid to have been abducted having been of mature age and a free agent. 
1 jr. Ji. 45. 

kidnapping {jmmJimnif for) P. C. S, 8Go. 

*)5. To constitute the otf(Mice of kidnapping, uiid(‘r S. 3(18 P. C., it must 
bo si 1 own that the person was ab(luct(‘d from lawful guajdianshij), and lawful guar- 
dianship is the guardianship of a person who is lawfully entrusted wdth the care 
or cu.stody of a minor. 2 K. W. J\ 11. 280. 

30. A person in carrying off, without the consent of her lawful guardian, a 
girl to whom he was betrothed hy Ins father, wIjo, after permitting her to reside 
occasionally in hisS hou5e, suddenly changed his mind and broke of the marriage, 
IS gnilty of kidnapping from lawful guardianship, imuishable under S. 303 P. C. 
4 ir. R 7. 

t 

pfjRsON, KIDNAPPED (conccaH)uj or confining) P. C. S. 308. 

37. S. 308 P. C. refers to some other party who assists in concealing any per- 
son who has been kiduapiied and not to the kidnappers. 0 ir. 11. 17. 

38. The mere fact of a girl b(‘ing received into a house and retained there by 
llie owner, even after he may have become aware or found reason to believe that 
she had been kidnapped, does not amonnt to concealment of her, unless aii inleu- 
tion of keeping her out of view be apparent. 5 N. W. P, P. 133. 

39. The mere circumstance of a girl, who had been kidnapped, staying in tJie 
house of a person for a day or two, does not warrant the conclusion that she was 
WTongfully concealed by that person,* w'itli the object of batfling any search that 
'might be made for her. 5 A. W. F. 11. 189. 

40. Where a girl of 11 years of age was taken out of the custody of her law- 
ful guardian hy the fiivst prisoner and offered for sale in marriage to anotlier, and 
the second prisoner illegally concealed her, the conviction of the former was upheld 
under S. 363 P. C. only, and of the latter under S. 368 only while the separate 
conviction of both under S. 300 was quashed. 7 IF. R. 50. 

WOMAN Qcidna])'ping or ahducthig a — to compel her macrlap' kc. ) P. C. S. 300. 

41. There can he no conviction of the offenco of kidnapping under S. 300 P. 
C., uuless it is ]>roved that the accused has taken the girl out of the 
<;jistody of her lawful guardian without her consent. 10 M' . IL 43 

42. The abduction of a girl under 16 years of age with intent to marry, &c., 
witho\it the consent of her lawful guardian, is punishable under S. S. 303 and 300 P. 
C. The consent of the kidnapped person is irifinaterial, nor is it necessary to show 
that the taking or enticing away was by forcai or fraud. 3 W. R. 9; 15. 

PEIOSTITUTIO]^. 

MINOR {buying of any — for 2 '>ur poses of jtrostitutkni) P. C. 373. 

43. The prisoner was tried upon a charge of having obtained possession of 
Dow'alath Bee, a minor, aged ten years, with intent that she should bo used for an 
uulawftd and immoral purpose, that is to say, for tlio purpose of illicit intercourse, 
and having thereby committed an offence under S. 373 P. C. 

The evidence sliow^ed that the ])risoner met Dewalath Bee, a girl 11 years old, 
in a street at Triplicane and promised to give her a pice if she would accompany 
him into an uninhabited house close by and allow him to have sexual intercourse 


keeping .lo 
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willi Lm\ The girl went willingly with the prisoner, and both were detected in ilie 
Hct of having sexual intercourse. The girl had gone out without permission, had not 
attained the age of jmberty, and the evidence tended to show that the girl had not 
before had sexual connexion. The Jury convicted the prisoner ; 

Held, by the High Court, that the case proved against the prisoner did not 
make out the offence charged. 5 M. 2L 473. 

MINOR (selling of any — for pui'^mses of prostitution) P. C. S. 372. 

44. The prisoners were convicted, the one of disposing of, and the other of 

rec(nving two, children, females under the age of 16 yc^ars, with intent that such 
females should be used for the purpose of prostitution. The evidence showed that 
the children were disposed of and registered as dancing gii-ls of a pagoda for the pur* 
])ose of being brought up as dancing girls : — Held that offences umler 8. S. 372 and 
373of the P. 0. had been committed, and that the i)risoners were properly convicted. 
5 il/. 11 415. ♦ ' 

45. Held, that the dedicfltion of a minor girl under the age of IG years, to 
the S(‘i’vice of a Hindoo temple, by the performance of the shej ccu’enmney, where it 
was shown that it was almost invariably the case that girls so dedicated led a life 
of })rostitiilion, was a disposing of such minor, knowing it to be likely that she 
wouhl be used for the purpose of prostitution, wdthin the meaning of 8. 372 P. C. 
0 n, 11 GO. 


RAPE. P. a S, 375. 

4G. Held to be improbable, and physically impossible, that a girl of tender 
age should be killed by any violence in rape and not show any external signs of vio- 
lence. 1 IP. K 29. 

47. Sexual intercourse by a man with a woman without her free consent 
i. e. a consent obtained without putting her in fear of injury, amounts to rape; and 
the judge should leave the question to the jury, and not direct them to find that 
the wornan\s consent after a considerable struggle renders the charge of raj)e nuga- 
tory. 1 IT. li. 21. 

RAPE {^punishment for) P. (7. S. 376. 

48. The measure of punishment in a case of rape should not depend on the 
social position of the party iujured, but on the greater or less atrosity of the crime, 
the conduct of the criminal, and the defenceless and unprotected state of the injur- 
ed female. 6 IK. P. 59. 

RESTRAINT (:ivrongful) P. C\ S. 339. 

» 

49. Where the accused preventedithe complainants from proceeding in a cer 
tain direction with their carts, and exacted from them a* sum of money on a false 
plea : Held, that the accused were guilty of wrongful restraint, and not of theft. 
10 IK. li 35. 

50. Where a Police Officer refused to let a person go home until he had 
given bail, he was held to have been guilty of wrongful restraint under S. 339 P. C. 
10 IK, B. 20. 


SLAVERY. 

KIDNAPPING IN ORDER TO SUBJECT PERSON TO GRIEVOUS HURT, SLAVERY (tc. P.C. tS. 367. 

51. Slavery is a condition which admits of degrees, and a person is treated as 
slave if another asserts an absolute right to restrain his personal liberty, and to 
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dispose of his labour against bis -wni, unless that right is conferred by lav, os in the 
case of a parent, or guardian, or a jailor. 3 N. W. P. K 146. 

SLA.TE (buying or idling & a) P. a S. 370. 

52, The Sessions Judge was held bound to try the accused upon his comniiN 
inent by the Deputy Magistrate on a charge, under S. 370 P, C. of having detained 
a woman against her will as a slave. IG TP. H. 63. 


XI 11. LAWS, LOCAL (OFFENCES UNDER) 

ACT {LoriTs Da?/) 

1. The Lord’s Day Act does not extend to criminal cases in British Bnrinah, 
A was convicted and fined fS the lireach of an Abicari Buie. Held, the conviction 
could not he supported, on the ground that the Al/Kari Kule had not the force of 
law. 1 B, L, 11, A. J, 17. 

A. D. 1814 . — XJBonihay Tiegulation) 

2. Held that an action of trespass for false imprisonment lay at^aiusta Magis- 
trate who proceeded without jurisdiction to convict a tailor charged before him un- 
der Bombay Kule, Ord., and Beg. I. of 1814 for “misbehaviour as a domestic ser- 
vant there being no information or evidence on oath of the offence charged, as 
required by the Bcgulation, as well as by Act II. * of 1839; and the plaintiff 
not being a domestic servant^ pr any servant v;itbin the 8co[)e of the Begulalion, 
and when called ujiGn to plead, having stated that he left the service because there 
w’ere wages due to him from his employer ; upon which statement he was convicted 
without any proper investigation, into the truth of it. 3 B. 11. Ax>p. 1. 

A. D, 1827 — XIT* ( Bombay Begidation ) 

3. A notice prohibiting general traffic over certain level -crossings ^on a railway, 
provided for particular villages, forlndden, as not falling within the scope ©f Beg. 
XII of 1827, S. 19, cl. 1 and 8 B. 11 23. 

A. D. 1827 — XXL {Bombay Begidatlon) 

4. Where more than one person Ls convicted under S. 4 Beg. XXL of 1827, 
of keeping smuggled opium, each of the convicts is liable to the whole penalty therein 
imposed, viz., the forfeiture of double the value of the opium, and double the amount 
of the duty leviable thereon. 1 1), 11. 50 ; 7 B. 11. 39. 

A, D. 1813 — XL {^ombay Act) 

5. A ^lahalkari invested with the powers of a 2nd class Subordinate l^fagis- 
trate cannot is.sue a summons under S. 8 of Act XI of 1843, nor can a person he 
convicted under S. 174 P. C. for having disobeyed such a summons so issued, 
8 B. li. 19. 

A. D. 1850 — XXVI. {Bombay municipal Act) 

C. ThechairmanofxMiiuicipal Commissioners appointed under Act XXVI of 
1850, although a public servant, is not legally competent tw such to issue an order for 
attendeiice before him. Held, accordingly, that disobedience of such an order was not 
an offence within S. 1?4 P. C. 5 B, B. 33, 

• mm.mmmwrn, ■■IP ■■ . i »ii — ■ i « , ■ „ i ■■ ■ ■ii m .i j iiE ■' * « i" " 


* »)y Act XVII of 18C2. 
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7. Municipal Commissioners appointed under Act XXVI of 1850 have not by 
that Act, conferred upon them, nor are they entitled to assume, judicial powers 
with reference to breaches of Rules or Bye-laws made by them under that Act. 

The authority to try offenders against such Rules or Bye-laws is, by S. 10, vested 
in the Magistrates of the country, and Subordinate as well as other Magistrates have 
jurisdiction to try such offenders. 

Rules made under the above Act which purport to give the managing commit- 
tee of such Municipal Commissioners power to try offenders against such Rules, or 
to levy fines upon them, are ultra vires and illegal. 5 B. R. 10; 8 B. R, 39. 

8. A fine levied by a pound-keeper is not a punishment imposed on conviction 
for an offence, and it is an error to bold that a person cannot be tried for an of- 
fence under Act XXVI of 1850, because he has paid a fine under S. 6 of Act III.* of 
1857. 7 B. R. 55. 

9. Where accused was convicted, under Act XXVI of 1850, of disobedience 
of an order made by the Municipal Commissioners of Poona, and was sentenced to 
pay a fine of 20 rupees, and (eight days* time being allowed him within which to 
comply ^with the order) a further fine of two rupees for each day dui’ing which he 
should continue wilfully to disobey such order, the latter part of the sentence was 
reversed by the High Court, as being illegal. 5 B. R. 103, 

A. D. 1850 — XXXV. {Bombay Ferries' Act) 

10. On a reference by a Session Judge, a conviction and sentence by a Dis- 
trict Magistrate, under tl#e Bombay Ferries* Act, for conveying passengers for hire 
from Uruu to Bombay was reversed; as the act charged did not constitute an offence 
under any section of the Act. 3 B. R, 41. 

A. D. 1851— VIII. {Bengal Act) 

11. To justify a conviction under S. 6 Act VIIT of 1851 for illegal collection 
of atoll on a public road, the road must be a public road within the meaning of 
S. 2 of the Act. 6 W, R. 48. 

A. D. 1856— XXI. {Excise Act) 

12. The Excise Act XXI of 1856 contains no provision for the punisnment 
of abetment. 7 IF R. 53. 

13. According to S. 38 Act XXI. of 1856, no conviction can be had under S. 
50 against a person whose license has not been recalled. 16 IF. R. 59. 

14. Under S. 43 Act XXL of 1856, only persons holding licenses, and not 
their servants, are subject to the penalties specified in the section. 8 TF. R. 4. 

15. Where a person sells liquor in contra ventiou of and under color of a 
license which stands not in his own name but in that of the person for whom he 
is the recognized agent, he caxinot be allowed to evade the provisions of S. 43 of 
Act XXI of 1856 by setting up that it is not a license to himself. 19 TF. R. 34. 

16. The provisions of S. 61 f 0. Cr. P. C. as amended by Act VIII J of 
1869, are not applicable to fines and forfeitures under Act XXI of 1856, so as to 
allow of imprisonment and distress going on simultaneously. 17 TF. R. 7. 

1 7. Where opium was found in the possession of a person who w^as a servant of 


* See. S. 12 Act I of 1871. t See. S. 307 N. Cr. P. C. t Repealed by Act X of 1872, 

D 
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the ttccosed, and who alleged that he obtained it from the wife of the aorased, and 
ihpLt the wife had purchased it from an opium cultivator, it was held that the accns- 
ed co5d not be convicted under S. 53 of lot XXI of 185G, as it had not been shown 
that the purchase by his wife was authorized by the accused, and therefore her 
session of the opium or that of the servant could not be considered the possession 

of the accused. 20 W» R* 54. 


A. D. 1860 {JRreiidency Towns Police Amended Act) 

18. To escape from custody under civil process is not a criminal offence with- 
in the meaning of S. 8 of the Presidency Towns Police Amendment Act of 1860. 

Quere. Whether such an escape without force is a mis-demeanour at Common 
Law. 6. B. 


A. D. 1860~XXI. C Madras Aci) 

19. Certain persons were convicted under S. 5 Act XXI of 1860 of manufac- 
turing and selling gunpowder without a license, and sentenced to fine or in default 
imprisonment. S. 44 of the Act provides a special procedure for levying the fine by 
distress. Held, that the sentence was legal, the Act giving power to imprison or 
fine upon conviction* 5 Jf. B. App. 24. 

A. D. 1862 — IX. ( Begistraiion Act B, C.) 


20. Money received by a Mohurrir, appointed under the Registration Act IX. 
(B. C.) of 1862, by way of fees for registering deeds, is money entrusted to him as a 
public sfervant. 20 W, B, 49. 


A. D. 1864— HI. {Bengal Municipal Act) 


21. The Municipal Authorities have no power under S. 57 Act III (B. C.) of 
1864, to impose a fine on a person for blocking up a drain which is not shewn to 
be public property or along the side of any high -way. 14 W. B. 23. 

22. In a case in which accused was convicted of a nuisance under S. 66 Act 
III (B. C.) 1804, and sentenced to pay a fine of Rs. 10 , and further fined Ra. 2 a 
day for every day the nuisance continued unabated, the High Court (following a 
precedent cited) set aside only so much of the order as inflicted the fine prospective- 
ly. 20 ir. R, 64. 

23. Where the owner of certain land lived in another district and was not 

proved to have suffered the land to be in a filthy state, and the Municipal Commis- 
sioner fined his mooktear under S. 67 Act III of 1864, (B. C.) which empowered 
4*Im to fine either tJi>e owner or occupier : Held that the discretion which that section 
gave had not been properly exercised -proceedings quashed, and refund of fine direct- 
ed. 1C W. R, 60. ^ 

24. The words uses any premises ” in S. 77 Act III of 1864 mean using and 
employing the premises as a place for the c&rying on of the offensive trades men- 
tioned in that section. 16 W, B. 4. 


A. D. 18G4— III. {Madras Act) 

25 Prima facie, toddy fermented palm juice. A conviction under S. 21 
of Act III. of 1864, for selling toddy without a license upheld, although no evid- 
ence was given as to whether fermentation liad taken place. 5 Jf. B. App. 36. 

26. Sweet palm juice, which by exposure to the operation of natural causes 
ferments and become toddy is as much manufactured by the person who expose it as 
if the same result were produced by the process of distillation. 5 B» App* 26. 



27 


LAWS, LOCAL. (oflBNOBS CNOER) 

27. The Magistrate convicted the accused under S. 21 of Act III. of 1864, 
and directed the confiscation of certain arrack found in his possesteion. Held, that 
the accused being a licensed vendor, the arrack was not liable to confiscation. 5 
M, Ji. App. 41. 

28. Upon a conviction under S. 22 of Act III of 1864 for conveying liquor 
without valid permits, it appearing that the defendants produced permits by the 
Taluk Abkarry Renter covering the amount of liquor which was being conveyed, 
but made out in the names of third parties who were not present when the liquor 
was seized, but on whose behalf the liquor was at the time of seizure being conveyed 
Held, that the permits were valid and the conviction was bad. 5 M. R. App, 29. 

29. Prisoners were sentenced to fines under S. S. 21 and 22 of Act HI of 1864, 
and in default of payment of fine to rigorous imprisonment. Held, that a line in 
these cases was the only assignable punishment, and, by S. Sb 30, 31 and 32 a speci- 
fied procedure is laid down for the levy of the penalty. S. 64 of the Penal Code had 
no application. 6 31. 11. App. 40. 

A, D. 1864* — IV. {Bengal Municipal Act) 

30. A Joint Magistrate, though Vice-chairman of a Municipal Committee, can 
impose fines under Act IV. (B. C.) of 1864. 

The Joint Magistrate should make a record of his proceedings before passing 
sentence. 

The obstructiou of a drain by a tree blown down by the cyclone is not an 
obstruction within the meaning of S. 57 of that Act, 

4 * 

The owner of ground is answerable under S. 67, whether his ground was 
made dirty by himself or another. 3 W. B. 33. 

31. A is punishable if his land is made filthy by nuisances committed by other 
persons. But if A has sub-let his lauds to others, the actual occupiers of the laud 

liable. 3 W. B. 57. 

A. D. 1864 — V. {Bengali Council Act) 

32. A conviction under Act V (B. C.) of 1864, cannot be had unless it is 

charged and proved that the accused obstructed the navigation. 11 W.B. 18, 

A. D. 1864 — V. {Bombay Act) 

33. Held that an order passed by a Mamlutdar under Act V of 1864 directing 
the accused to keep open a right of way to a privy, being in reality an injunction 
to refrain from disturbing the possession of the parties, was therefore, within the 
jurisdiction of the Mamlutdar. 5 B. K 46. 

34. Conviction and sentence for disobeying an order made by a Mamlutdar 
under Act V of 1864, directing the accused to keep a gateway open, reversed, as 
the Mamlutdar was not empowered under that Act to make the order. 3 B. R. 53 ; 5 

n. B. 21 . 


A. D. 1864 — VII. {Bengal Salt Act) 

35. A was convicted under S. 16 Act VII. (B. C.) of 1864, ^nd B under S. 21 
of the same Act, the former with having had in his possession salt not covered 
by a rowannah, and the latter with having sold to A the said salt. Held that 
the conviction of A under S. 16 was illegal, the salt in his possession 
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having been a portion of salt for which B had taken out a rowannah ; but that 
the conviction of B under. S. 21 was proper, as he had failed to certify the salt 
sold by him to A on the back of the rowannah. 18 W. 64. 

36. If salt exceeding five seers is found within the limits prescribed by S. 12 
of Act VIT. of 1 864 (B. C.), unprotected by a rowana or pass, the salt is contraband, 
and liable to seizure, and the parties transporting it are punishable under S. 16. It 
matters not whether any attempt or intention to sell is proved or not. 6 B, L. 
R. 381. 

A. D. 1864— XI. ( Bengcd Act ) 

37 S. 77 of Act XI (B. C.) of 1864 refers to the burning of bricks for trading 
purposes, and not to cases where bricks are made for the particular use of the person 
burning them: such person need not take out a license for that purpose. 20 TT.B. 65 

A, D. 1865 — ^VL ( Bengal Act) 

38. The proceedings under S. 31 and 32 of Act VI (B- C.) of 1865, for the 
cancelnient of contracts entered into by coolies are distinct proceedings by two dis« 
tinct ofiSicers. Until the inquiry under S. 31 has been completed by the Magistrate, 
and it has been ascertained by him that the wages of the laborers are more than 6 
months in arrears, the Protector of Laborers is not competent to act under S. 32. 
The inquiry under S. 31 must be conducted in accordance with S. 444 * 0. Cr. P. C. 
12 W. B. 29. 


A. D. 1S65— Vn. {Bmgal Act) 

39. No person is liable to any penalty under S. 1 Act YII of 1865 except a 
person who without a license uses a place or building as a slaugliter-house either by 
letting it out for such purpose, or by employing servants and others for the purpose 
of killing cattle therein; but a person who may be the mere servant of a butcher kil- 
ling cattle in a particular slaughter-house, or a butcher resorting accidentally or 
occasionally to a slaughter-house for the purpose of killing and killing an ox or sheep 
there, does not use tlae place as a slaughter-house within the meaning of S. 1 Act 
VII of 1865. UW.R. 4. 

40. The length of notice to be given to persons holding lice nses for carrying 
on slaughter-heuses under Act VII. (B. C.) of 1865, must be determined in each case 
according to its own particular circumstances. 6 W. B. 77. 

41. Held by Jachon. J., (Mitter. J, dissenting ) — The owner of a slaughter- 
house by giving it in lease to another, parts with his interest in it and ceases to 
have any power to allow or disallow the slaughtering of cattle therein, and therefore 
“does not bring himself within the terms of S. 7 Act VII. of 1865, which describes 
no offence, but is merely a section for the levying of penalties. 14 W, B, Q7. 

I 

A. D. 1865— X. ^Madras Act) V 

42. Defendant was charged, under S. 108 of Act X of 1865, with having used 
a place not licensed by the Municipal Commissioners as a slaughter-house. The 
finding on the facts was that defendant slaughtered a sheep on his own premises for 
his own private purpose. Held no evidence of the offence charged. 6 M. B.App, 18. 

43. The continuing of offensive trades in premises already used is not an offence 
under S. 114 of Act X, of 1865. The section only applies to the fresh dedication of 
premises to certain offensive trades. 5 M, B. App. 16. 


* See S. 539 N. Cr. P. C. 
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A. D. 1866 — TIT. {Bombay Act) 

44. Held that the words ‘‘three miles*’ in Bombay Act III of 1866, S. 1. cl. 2, 
must bo construed as three miles measured in a straight line along the horizantal 
plane, that being the most convenient meaning of the words, and the most capable 
of being ascertained. 4 J?. li, 9. 

A. D. 1866 — VI. ( Bengal Act) 

45. Sagar Dutt was convicted before a J ustice of the Peace, for using a ware- 
house &c, in the town of Calcutta, for the keeping and storing of jute, other than 
jute screwed for shipment, without a license, and for his said offence was fined Ks. 
300, and adjudged to pay a further fine of Its. 25 for every day after the conviction, 
in which the offence was continued. Held, that the conviction was bad. 1 B. A. 
B, 0. J, 41. 


A. D. 1867 — lll.{Bengal Act ) 

46. A sentence of rigorous imprisonment in default of fine, passed under Act 
II of 1867 (B. C.) was set aside, the notification of the Government extending the 
Act to Jungipore not having been published in three successive numbers of the 
Government Gazette. 18 W. Ji. 41. 

A, D. 1867 III. ( Bombay Military Cantonment Act ) 

47. In cases of convictions under S. S. 11 and 12 of the Military Cantonment 
Act HI. of 1867, a simultaneous sentence of fine and imprisonment in default of the 
payment of the fine is illegal. Imprisonment in default of payment of finejean only be 
awarded, under S. 14 of “the Act, in the event of no property sufficient for the pay- 
ment of the fine being found. 7 B* E, 87. 

A. D. 1867 — YII. {Bombay District Police Act ) 

48. An order issued under S. 28 of the Bombay District Police Act VII. of 
1867 need not be in writing, — disobedienceof a verbal order given under that aeotion 
is punishable, under S. 297. 7 B, It 2. 

A, D. 1867— VIII. {Bombay Act) 

49. Conviction of a Police Patil for neglecting to report an encroachment 

made by the villagers on the public road reversed, as the circumstances of the case 
did not bring it within the provisions of S. 9 of Act VIII of 1867. 7 B. E, 88. 

A. D. 1867— XXL {Bombay Act) 

50. Where a Magistrate sentenced a person, who had neglected to take out 
a license und$r Act XXI of 1867, S. Ifi.^and Act XXIX of 1867, S. 3, to pay a fine 
of 10 rupees, and in default of payment to suffer 7 days* simple imprisonment, the 
High Court reversed so much of the sentence as awarded imprisonment, as the try- 
ing Magistrate had, under the Act, no power to make such an order. 5. J5. E. 44. 

A. D. 1867 — XXIX. {Bengal Act ) 

51. Under S, 15 Act XXIX of 1867, the fine to be imposed for non-pay- 
ment of the tax cannot be less than the amount stated in the notice. 9 W, E, 62. 

52. Under S. 3 Act XXIX of 1867 , a person once fined for not taking out 
a license is not liable to a second fine or to any further demand for the tax. 9 
W. E. 64. 
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A. D. 1868 — IX. {Bengal Act) 

53. A Magistrate is bound under S. 17 Act IX of 18G8 to impose on every 
offender on conviction for not taking out a license, after notice served on him, a fine 
equal to twice the sum mentioned in the notice^ and cannot remit any portion 
the fine. The service under the Act must be personal, wherever personal service 
is practicable, 11 IF. II, 13.; 2 B, L. R, App. 4-0. 

. A. D. 1868 — XIY. {Contagious Disease Act) 

54. The mere possession of a registration ticket under Act XIV of 1868 does 
not necessarily make the holder of it a registered public prostitute under that Act 
or the rucls framed by the Government of Bengal under tlio Act. The registration 
must be voluntarily, and the mere fact that a woman appears in answer to a sum- 
mons issued by the Pqlice and answers questions put to her is not sufficient to 
bring her within the Act or the rules. 12 TV, E, 55 ; 3 B. L, E, A, J, 70. 

A. D. 1869 — III. {Madras Act) 

55. Madras Act III. of^l8G9 confers no authority upon Eevenew Officers to 
summon a Subordinate to attend for the purpose of carrying out a sale of land for 
arrears of Ee venue. 5 M, E, App. 28. 

A. B. 1871— III. {MadrasUct) 

56. S. 154 of Act III. of 1871 was not intended to apply to omissions to take 
out licenses. It applies to breaches of the Act which, in a Police-man’s view are of- 
fences, and regarding which, if committed, within his view, one of two courses is open 
to him, viz. to arrest W’ithout warrant, or to lay an information before a Magistrate 
and apply for a summons or warrant. If he adopts the latter course, then S. 8. 43 
and 66 f of the 0. Or. P. C. require that the information should be reduced to writ- 
ing and given on oath, or solemn affirmation, before any process is issued thereon. 8. 
68 J of the Code is limited to cases in which no complaint has been made, and the 
Magistrate proprio motu institutes a prosecution. 6 M. E. App. 50. 

BYE— LAW. 

57. Where the accused was convicted of having infringed a Bye-law of the 
Howrah Municipality, and was fined one rupee for the offence, and also to pay a daily 
fine of 2 rupees till he complied with the Bye-Jaw, the High Court remitted the 
daily fine as illegal, but declined to exercise its extraordinary powers by setting 
aside the fine of one rupee which was inflicted for an offence actuallv committed. 18 
TV, R. 44. 


SAIL— LAW. 

58. Being in possession of sali-cartli f|Oin which salt may be manufactured 
with the object of mating salt is an offence under the salt laws. 4 M. E. App. 5b. 


XIV. LAWS, SPECIAL (OFFENCES UNDER) 

1. The fact that there is a special law to meet a particular offence (in this 
case, cattle trespass) does not prevent the punishment of the offenders under the 
Penal Code, if an offence which could have been rightly punished under the Penal 
Code was established. 9 W. R, 70. 

See 8. 331 X. Cr. P. 0. t See S, 140 iX Or. P. C. i See S. 142 N. Ci, P. C. 
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2. Where there is no provision in iho Penal Code, and any other law (such 
as the Breach of Trnst Law Act XIIT * of 1850) provides punishment for an of- 
fence, any person committing such od*ence may be tdod under that law. 14 W.R, 80. 

A. D. 1850— XVIIL Act 

3. Where a prisoner was convicted, and sentenced under S. 50 of Act XVIII 
of J 850, upon Ihe chat-ge of fraudnlcnlly secreting a post-letter, and on appeal such 
* onvicliou and r.entence were conlirnied: — ^ITeVl, th he could not subsequently be 
< onvicied under 1 ho same section of saving fiau'b.iicntJy made away with the same 
letter upon the same occasion, both a< being connected and substantially a part o^‘ 
one criminal iT ausaction. 1 M, IL S3. 


A. D. 1854 — XVIIT. (Indian Bailway Act) 

4. A passenger by railway travelling in a carriage of higher class than that 
for which ho has pr.id faie is not guilty of cheating under S. 417 P. C., but is indict- 
able under the Eailvvaj Act XVIIl. of 1854. I I>. Jl. A, J, 140. 

5. A Ibiilwav watchman was charged before a Head Assistant Magistrate with 
an offence under 8. 26 of Act XVll f. of 1854. That chavge was dismissed, but tho 
Sv '^sion Judge ordered a fresh trial. Held, that in so doing the Session Judge acted 
without jurisdiction. 6 M. 7?. App, 41. 

A. D. 1856 — XIII. (Gamimg Act) 

6. A person is found gaming ” within the meaning of S. 57 of Act XIII of 
1856, who, having been seen gaming by an Inspector of Police, is shortly afterwards 
in a place adjoining the* room in which he was seen gaming, apprehended by Police 
Constables acting under the direction of such Inspector 8 B, It, 0. J, 1. 

A* D, 1857 — III. t (Cattle Tref^pass Act) 

7. Held that the offences created by S. 13 of Act III of 1857 may be dealt 
with by the ordinary criminal tribunals, subject to the provisions of the Code of Cri- 
minal Procedure. 4 B, 11, 13. 


8. In ihe case of a conviction by a Subordinate Magistralo, under S. 18 Act 
III of 1857, of a person who, through neglect, permitted a public road to be damag- 
ed, by allowing’ liis j^ig-s to trespass thereon : — Held, on a reference by the District 
Magistrate, thri ^he coiivictioii was not illegal, because tho land damaged was a pub- 


lic road ; as (he riglit to use a public road is limited to the pui poses tor which the 


road is dedicated. 4 B. II, 14. 


9. Certain persons were convicted under S. 13, Act III. of 1857 and sentenced 
to 15 days’ iinj>risonincut and a fine, or in dcjfault imprisonment for the term of seven 
day* . No ju ovision is made in the Act for awarding imprisonment in default of 
payment of fjne ; but the prisoners wei^> liable under the section to six months’ im- 
pri ioiiment and a fine of lls. 500. The High Court refused to interfere with tho 
sentence passed. 5 M. It. App. 21. 


10. The order contemplated by S. 62 J O.Cr.P.C. is a particular and specific order 
addressed to a particular person or particular persons to do or abstain from a parti- 
cular act or particular acts. That section does not empower a Magistrate to j)ass a 
g' leral order to persons not to allow their cattle or horses to run at large on the pub- 


lic roc Cl ; nor can such an order bo passed under Act III of 1857, which applies 
only to ijijniy done by cattle to crops &^c., and to the sides of public roads and 
embankments. 12 W, J?. 36 ; 3 B. L, B, A. J. 45. 



Repealed by Act XVII of 18G2. t See Act I of 1871. J See S, 518 N. Or. ?. C. 
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A, D. IS 59 — VIII. {Civil Procedure Code) 

11. A DafFlah lull tribe woman having refused to obey the Deputy Commis- 
Bioner’s "order directing her to return to her husband’s protection, the Commissioner 
of Assam directed that, in case she persisted, she should be taken across the border 
and put back into her own country. On a protest by way of appeal against the 
order of the Deputy Commissioner, the Judicial Commissioner I’oferred the matter 
to the High Court for orders under Chapter XXIX * of the 0. Cr. P. C. 
Held that this was not a case which could be referred under Chapter 
XXIX of that Code ^ that the order of the Deputy Commissioner was a judicial 
order, not made in a criminal mattei*, but in a suit for restitution of conjugal rightf: 
?ind as such appealable to the Judicial Commissioner; that the proi>er form of 
the order in such a case was tliat the woman should return to her husband and live 
with him ; and that the only way in which such an order could be enforced was by 
imprisonment of the wife and attachment of her jj^operty, or both, under S. 
200 Act VIII of 1859. 17 W. II 13. 

A. D. 1859— XIII AcL 

12. Act XIII of 1859, relates to fraudulent breaches of contract, and does 
not a])ply where an advance has not only been worked off by a laboier, but an ac- 
tual balance is due to him. 8 W, B. 69. 

13. Act Xlllof 1859 does not apply to contracts for a domestic or personal 
service, but to contracts to serve as artificer, workman, or laborer. 3 A. L. R, A, J 
32; 12 W. E. 26. 

14. A breach of contract to supply wood does nob fall within the purvhiw of 
Act XIII of 1859. 4 B. L. B. App, 1. 

15. The High Court declined to exercise their extraordinary powers of rivision 
in a case in which the Joint Magistrate dismissed a complaint of breach of contract 
under Act XlJl.of 1859 on the ground that that Act did nob apply to this contract, 
which was a contract to work at a certain factory. 18 W , B. 53. 

16. On the construction of S. 2 Act Xlll of 1859 : Held, that gold or silver 
money givenjto an Artificer as raw material wherewith to make the article contracted 
for, is an ** advance of money” Avith in the meaning of the section. 6 M B. App. 24. 

17. Where a contract was made by the defendant that a number of coolies 
shoiJd be brought by him to an estate and remain at work on the estate for a speci- 
fied time and there had been a breach of the contract. Held that the case is with- 
in S. 2 Act XIII. of 1859. 3 M. B. A^yp. 25. 

18. An order of a Magistrate, j)a.sse(l under S. 2 Act XIII of 1859, ^‘that the 
prisoner should Avork for a certain period, and in case he failed to do so should suffer 
rigorous imprisonment for oiio month ” annulled as to the latter part, the Magis- 
trate having no power to make lliat order until the failure had occurred and been 
proved before him. 4 B, 11. 37. 

19. Where a laborer contracted with the Manager of a silk factory for a 
money consideration to work at the factory for four months in a year for a period of 
three years, and broke tlxe terms of his contract, be Avas held liable to a prosecution 
under Act Xlll of 1850, and the order of the Magistrate holding that such a con- 
tract was an unreasonable one, and therefore one which ought not to be enforced by 
him, was set aside. 14 W. B- 29 

20. A labourer agreed to serve in consideration of money due from him on 
account of previous debts. He served for three months only, and then quitted ser- 
vice in violation of the agreement. He was prosecuted and convicted of breach of 
coniract of service under Act Xlll. of 1859. 


* See Chapter XXII K Cr. P, 0. 
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Held that he was not liable to be dealt with criminally, because tliere was no 
fraudulent breach of contract within the meaning of Act Xlllof 1859, and because, 
further, no money in advance was received^ the consideration for the agreement to 
serve being an old debt. 9 j?. 22. 171. 

21 . Coolies in Assam who have received advances in contemplation of work 
to be done, may be proceeded against under Act XIII. of 1859. 8 W, 22. 6. 

22. Held, that a sentence of imprisonment should not be announced before- 
hand in the order directing performance of the contract, but should follow on a 
complaint of non-compliance. 6 AT. JR, App» 24. 

A. D. 1859— XXIV. {Police Act) 

23. There is no Act of the Legislature which empowers either the District 
Id^agistrate or the Local Government to define a “ town ** ffor the purposes of 
S. 48 Act XXIV of 1859. 6 M. 22. App. 34. 

24. Persons convicted unde/ S. 48 of Act XXV of 1859 are not liable to both 
fine and imprisonment in default of payment. 

The Procedure to be followed in enforcing the fine is that laid down in Madras 
Act V of 1865. 3 ill App. 9. 

25. Accused, a Police Constable, was convicted under S. 44 of Act XXIV of 
1859 of ceasing to perform the dudes of his office. 

The evidence showed that he had gone to sleep while posted as a sentry over 
the Jail. Held, that the accused was not guilty of the particular species of oflTenco 
of which he was convicted j he was, however, guilty prima facie under the section. 

Going to sleep while on guard is an offence punishable under section 10* 
G 32. 22. App- 31 


A. D. 1860— XXXT. ( Arms Act) 

26. The mere possession of arms in a certain district being an offence, if there 
be satisfactory evidence that the prisoners were in the possession of arms, they 
would be punisliablo for such illegal possession, notwithstanding the police may 
have also committed an illegality in. dieir procedure in conducting the search for 
same. 2 3^. W. P. R. 57. 

27. The mere possession of arms without a license in Gya was held to be no 
offence under the Arms Act XXXI of 1860, the provisions of S. 32 of that Act not 
having been extended to that District. 18 W, JR. 26. 

A, D. 1861— V, {Police Act) 

28. Before a Police Officer can be convicted of an offence under S. 29 Act V 
of 1861, it must be found that he is guilty, not of mere neglect, but of deliberate 
and intentional violation of duty. 17 IF. JR. 34, 

29. A Police Officer negligently or improperly submitting an incorrect report of 
a local investigation may bs punished under S. 29 Act V of 1861 in cases where 
the proof is insufficient to bring the case under S. 218 of the Penal Code. 15 W. 22.17. 

30. More rashness or negligence on the part of a Police Officer before ordering 
the search of a man’s house for stolen property, does not constitute an offence 
amounting to violation of duty under S. 29 Act V of 1861. The violation there 
intended must be wilful, intentional violation of some clear duty or other. 19 TF. 22. 7 

31. A Police officer under suspension cannot be convicted under S, 29 Act V 
of 1861 of withdrawing from the duties of his office without permission. 17 W-R, 12, 

E 
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32. Placing tanbans in a public thoroughfare is nn offence under S. 34 of Act 
V of 1861. But Sub-Magistrate not competent of his own motion to institute the 
prosecution. 2 iV. W, P. P. 5- 

A. U 1862— V.Ac^. 

33. Where an accused was charged before the Sessions Judge under both S. 
409 P. C. and under the Special Law S. 29 Act V of 1862 and was acquitted 
under the former section, it was held that the Sessions Judge could not convict 
under the latter law, as the Magistrate alone has jurisdiction to convict under that 
law. 9 W. JR. 36. 


A. B. 1862 — X. ( Stamp Act ) 

34. The words in S. 3 of Act X of 1862 ^‘imlcsa iii any case in which a higher 
penalty is imposed und “ not exceeding ” apply both to the penalty of Rs. 100 and 
to one higher than ten times the value of the omitted stamp. 

Attesting witnesses and persons who draft documents and note the fact with 
their signatures at the foot do not come within the words make, execute, sign, or 
be a party to ” used in the section, and are therefore not punishable under it. 3 
M. R App. 27. 

35. A prosecution under S. 3 Act X of 1862, not having been authorized by 
the Collector of the Stamp Revenue of the district, or any other oflicer specially au- 
thorized by the Government in that behalf, is^ under S. 52 of that Act, altogether 
irregular. 2 A^. W, P, P. 188. 

36. Held that the mere engrossing of a deed on unstamped y)aper docs not con- 
stitute an offence under 8. 3 Act X of 1862, nor does the signing such a deed as a 
witness. IP. ,P. 37; 2 P. P. 129. 

A. D. 1862-XVIII (Piaihvap Act) 

37. The drunkenness of a guard or under-guard in charge of a railway- 
train or any part thereof is an offence included in S. 35 of Act XVllI of 1862 ; but 
the High Court has no jurisdiction to try a prisoner charg ed witli such ofience where 
he was removed from his post at a ])lace outside the local limits, altliougli the train 
thereupon proceeded witli him to Madras. 1 M, R 193. 

A. D. 1865— V. Act 

38. A Hindoo priest was charged with knowingly and wilfully solemnizing a 
marriage between persons one of whom professed the Christian religion, the said 

, priest not being duly authorized under 8. 6 Act V of 1865, an offence punishable 
under 8. 56 of the same Act. The Session Judge discharged the accused without 
trial on the ground that the enactment in question was inapplicable to the celebra- 
tion of a marriage according to the Hindoo form by a Hindoo priest, though one 
of the contracting parties was a Christian v^onvert. Held, that this view of the law 
was erroneous and that the accused vrsis prima fade liable under 8. 56 of the Act. 
6 M, P. App. 20 

A. D. 1865- XX. ( Moohtcan^ Act ) 

39. The mere writing of a petition for a party who afterwards presents that 
petition himself is not acting ” as a Mooktear in a Criminal Court within the mean- 
ing of 8. 11 Act XX of 1865. 17 W. It 27. 


^ Repealed by Act XVIII of 1869. 
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40. Whore a Magistrate suspended a Mooktear for three months for making 
a *wilfu] false statement, it was held that the Magistrate had no power to suspend 
the Mooktear under Act XX of 1865, and his suspension was set aside, 17 W. R, 6. 

A. D. 1866 — XIV. {Indian Post offlce Act ) 

41 . Act XIV of 1 866 docs not provide for the punishment of abetting an offence 
under that Act. 7 TF. ii 54. 

42. Per Kemp. J. ( Glover, J. douhtinrf) That the opening of a newspaper 
by a person employed in the Post Office and replacing it in its envelope, 
does not constitute an offence under S. 48 Act XIV of 1866, as it could not be said 
that the accused stole, fraudulently appropriated, wilfully secreted, destroyed, or 
threw away any letter or other article sent by post. 

Per Kemp & Glower. ./. J . — There must be a fraudulent intention in the act of 
the accused before ho#an be convicted under S. 48. 19 W, R. 4. 

43. The accused being cntrifsted to put a proper amount of stamps on a letter 
and return such as might not be required, did not return them but mis-appropriated 
stamps to the value of two annas, and was convicted and punished under S. 49 of Act 
XIV of 1866 instead of under the Penal Code for criminal breach of trust. As the 
accused had not been sentenced to a larger amount of punishment than could have 
been awarded for criminal lireach of trust, nor shown to have been prejudiced by 
the error of convicting him under the Post Office Act, the High Court could not, 
under S. 426 * 0. Cr. P. C. reverse or alter the sentence, pointing out at the same 
time that this was one of those cases in which it was a mistake to look at the small- 
ness of the amount mis-appropriated rather than to the gravity of the offence. 17 
W. II 50. 


A. D. 1866 — XX. t {Kegisiraiion Act) 


44. Where A intended to register a deed but was too ill to do so, and B who 
was known to A, personated A and had the deed registered in her name, it was held 
that in the absence of any thing to j)rove that it was intended to defraud any body, 
A was not guilty of cheating by personation under S. 419 P. C. but of an offence 
under S. 93 of Act XX of 1866. Cand D, who abetted A, were convicted of an 
offence under S. 91 of the said Act. 11 IF. Jt. 24 ; 2 21. Z. 21. A. J. 25. 


45. Three persons who put up a fourth to personate one whoso authority was 
required to complete a conveyance of immovable property, were held guilty under 
S. 94 of the Ilegistration Act XX of 1860. 7 FF. R. 99. 

46. Under S. 94 Act XX of 1866, an abettor may bo punished more severely 
than his princi])^! can bo, 8 TF. 21. 16 

47. The proceedings of a Magistrate who tries prisoners charged with having 
committed offonces under S. S, 93 and 95 <^the Registration Act XX of 1866, are not 
illegal and without jiinsdiodion or otherwise bad, merely because the jirosocution 
was (with the .sanction of the Registrar to wliom he was >sal)ordinate) instituted 
against tlio accused by the same Magistrate in his ollioial capacity of Sub -Registrar* 
17 W. 21. 39. 


A. D. 1867 — HI. (GambVuKj Act) 

48. The gist of the offence under S. 4. of Act III. of 1867, consists in the fact 
that the house in which the gambling takes place is a common gaming-house.’' 


See S. 283 X. Cr. ?. C. t See Act VIII of 1871. 
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The gist of the offence under S. 13 is^ the gambling in a public street or 
place.” 

Gambling in a private iiouse is not an offence under the Act. 2 N. W. 
P. JR. 289. 

49. Gaming is not punishable by law unless it be carried on in public places 
or thoroughfares, or in common gaming-houses. 3 W, P. jR. 1; 134. 

50. Common gaming-houses are houses in which instruments of gambling are 
kept or used for the profit or gain of the owner or occupier, whether byway of 
charge for the use of the instrument of gaming or of the houses, or otherwise how- 
soever. 3 iV. W, F, R, 134. 

51. To authorise an entry or search of a house under S. 5 Act III of 18G7 t 
there must he credible information before tlie Magistrate or Police Officer who 
may take action und^ such section, that the house is a common gaming-house. 

Unless a house is entered or searched under the provision^ of S. 5, the findings 
of cards, dice, &c., therein will not he prtTna facie evidence for the purposes mention- 
ed in Act III of 1867. 2 K W, P. P. 476. 

52. Lottery tickets by reference to which it is to be d irectod whether the 
holder or purchaser wins the whole, or any part, of any stakes, are instruments of 
gaming within the lat and 4th sections of Act HI of 1867, and .they are instru- 
ments of gaming of a nature similar to cards. 12 W, R, 34. 

A. D. 1869 — IX. ( Indian Income Tax Act ) 

^ 63. The ( Act XI of 1869, supplemented by Act XXTTI of 1869) having been 
passed subsequently to the general clauses ( Act 1 of 1868 ), S. 5 of the latter 
authorises the award of imprisonment in default of payment of the fine imposed 
under S. 25 of the former. 7 B. R. A. J. 76. 

64. There are strong grounds for urging, that the Legislature intended, that 
convictions under S. 24 and 25 Act IX of 1869 should be summarily disposed of 
by the Magistrate, but the Court is not prepared to hold that the right of appeal is 
taken away. 

No jurisdiction is given to the Judge to reverse a conviction under these’sections, 
because he may regard it as one of hardship, nor has he to determine whether or 
not the failure to pay was in pursuance of an intention to avoid payment or not. 

By failing to make payment within the time specified in the notice, the tax- 
payer is guilty of an offence within the terms of S. 25, and subsequent payment 
does not take the case oat of the provisions of that section. 

To render such a conviction valid, it must be shown that the proseciition was 
instituted at the instance of the Collector, and the mere sending on the Tehseeld ar*s 
report, with an expression of the Collector's general desire to prosecute defaulters, 
cannot be held tantamount to the institution of a prosecution at the instance of the 
Collector. 

The provisions of S. 27 seem to imply that the Collector ought in each case to 
exercise his discretion as to whether a prosecution should be instituted. 2 N, 

P. R. 113 d; 114. 


A. D. 1869 — XVIII. [Stamp Act) 

55. Entries of loans in account-books cannot be treated as bonds within the 
meaning of cl. 5, S. 3 of Act XVIII of 1869. 2 N, W, P. R 453. 

56. Intention to evade payment of stamp duty is not an essential ingredient 
in the offence described by S. 29 of Act XVllI 01 1869. Held, that the donor 
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under a deed insufficiently stamped was properly convicted, but that the donee had 
committed no offence under the section. 6 M, R. App* 5. 

A. D. 1871 — 1. (Cattle Tre^pa9% Act) 

57. Where a Magistrate convicted, under S. 27 of Act 1 of 1871, a person 
who was not himself a pound-keeper, but was merely entertained by the Police 
Path, who was ex-officio pound-keeper under S. 6 of the Act. The High Court 
annulled the conviction and sentence passed upon the accused. 9 /?. 22. 164. 

A. D. 1871— XXV. (Railway Act ) 

58. The prisoner, a servant of Railway Company, was convicted under S. 29 
of Act XXV of 1871, of endangering the lives of the persons iut a certain train by 
negligence. There was no evidence that the safety of any persons in any train had 
been endangered by his neglect of duty. On the contrary, by reason of precautions 
taken by other persons, any possiije danger which might have resulted from his 
neglect was avoided. Held, that he could not be convicted and punished under S. 
29 of Act XXV of 1871. 5 N, W, P. R. 240. 


XV. LIFE (OFFENCES AFFECTING) 

BIRTH {concealment of --of child) P, C, S, 318. 

1. Upon a prosecution under S. 318 P. C. a person cannot be convicted of 
concealing the birth of a child in the ease of a mere foetus four months old. 
4 M. R. App, 63. 

CHILD {exposing and abandoning — under 12 years by P. C. S, 317. 

* 

2. S. 317 P. C. was intended to prevent the abandonment or desertion by a 
parent of his or her children of tender years, in such a manner that the children not 
being able to take care of themselves may run the risk of dying or being injured. 
16 W. R. 12. 

3. Held, that where from the circumstances, it appeared that a child who had 
been exposed by the prisoner did not die in consequence of the exposure, except in 
a remote decree, the prisoner, though guilty under S. 317 P. C. could not be con- 
victed of murder. That section contemplates cases in which death is caused from 
cold or some other result of exposure 10 W, R, 52. 

<• 

CULPABLE HOMjpiDE. P. C. S, 299. 

4. Under S. 299 P. C. an offence may amount only to culpable homicide not 
murder, although none of the exceptions specilied in S. 300 are applicable to the 
case. 8 W, P. F. B. R. 47. 

5. In a case of culpable homicide not amounting to murder, it was held that, 
though the occasion might have been one in which the prisoner was justified in meet- 
ing force by force, still, as lie inflicted a blow which he must have known was like- 
ly to cause death, he had exceeded hi* right of private defence with reference to cl. 
4 S. 99 of the P. C. 6 W, R. 89. 

6. To take the offence of homicide out of the category of murder by reason of 
grave and sudden provocation, the act must be done whilst the person doing it is 
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deprived of solf-control by the grave and sudden provocation. 12 IT. JR. 68 ; 4 

L. n. A. J. 6- 


CULPABLE HOMICIDE {punishmnt for ) P. C, S. 304. 


7. AVhere the eorpui delicti is not established, there can be no conviction for 
culpable homicide not amounting to murder, nor for intentional omission to give 
notice of an offence which has not been proved to have been committed. 4 W. E, 29. 

8. The prisoners assaulted a thief so severely that he died. 141 marks of sepa- 
rate blows were found on the body of the deceased.and several of his ribs were broken. 
Held, that S. 304 A of the P. C. was not ai)plicable to the circumstances of the case, 
and that, taking the offence out of the category of murder, it must still come under 
S. 304. 5. N. ir. PJi. 235. 

9. Causing death by branding a thief without the knowledge that the act was 
So imminently dangerous th«t it would in all probability cause death or such bodily 
injury as was likely to cause death, is punishable finder S. 304 P. C. as culpable 
homicide not amounting to murder, 7 W. E, 54. 

10. Where a man of full age (/‘. e. above 18 years) submits himself to emas- 
culation performed neither by a skilful hand nor in the least dangerous way, and 
dies from the injury, the persons concerned in the act are guilty of culpable homi- 
cide not amounting to murder. 5 W. Jl. 7. 

11. Where a lad of 15 years, in the heat of discovery of the deceased in the 
act of adultery with a near relative’s wife, and, witJiout the use of any lethal or 
other weapon, joined that lelutive in committing an assault on tJie deceased who 
died from the effects thereof. Hehl, that the offence committed was culpable ho- 
micide not amounting to murder. 5 W, R. 41, 42. 

12. Where a man was murdered by his brother and nephew, while in the act 
of dishonouring the brother’s wife, — Held that tliere was grave and sudden provo- 
cation, within the moaning of Exception 1 S. 300 of the P. C., which would have 
justified the murder if only such force had boeu used as was necessary to prokjcfc 
the wife from the outrage to which she was being subjected; but that, as the deceas- 
ed hnd been beaten in a cruel and vindictive manner, tho prisoners were guilty of 
culpable homicide not amounting to murder. 0 W. 11. 42. 


13. The wife of the prisoner had been foi-cibly taken to the house of tho de- 

ceased, a native physician, who nllcged that her ])reserice was ii(*,cessary to the due 
performance of certain incantation. The ann )d with a sword and watch- 

ing from the roof of the house saw his wife l>nu» a^huilly vL')lat<vl by tho deceased. 
He jumped down from the roof and struck dec.o.i-Jrd wicli Ijis swor.l iu sevcn-al places, 
from the effects of which he died: 11 dd lint the prisouji’s convhjtion for murder 
could not be sustained. The offeiici cominhtod was culpable hoinicide nob amount- 
ing to miird(3r. 3 B L. Ju A, J. 33. ^ 

14. The two prisoners having conlb j'v'il thst, having caught tbo deceased in 
the fact of having sexual intercourse wuth tho wife «>f mic of ilicui, they then and 
there killed him. Hold that the very g»'avc pi-ovocalioii given to them was such as 
to reduce their crime from uuirder to culj)ablo homicide not amounting to murder. 
1 W. R. 17. 


15. Intriguing wdth a sister is sufficient grave pro\cd\tiou to justify a con- 
viction of culpable homicide not amounting to munlrr as against the brothers who 
finding the deceased lying with their sishu* in tlui s imo bed, ill-treated him from tho 
effects of which ill-treatment he died. 4 ]V, 11. 38. 

IG. Held by the majority of the Court that the offence committed was murder 
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where the death of a weak half-starved old woman who was detected stealing, was 
caused in the exercise of the right of private defencti, by the doing of more harm 
than was necessary for the jairpose of sucli dof(*nco ; ( Campbell J. contra ) being of 
opinion that a man who d(^tects a thief stealing his property, and who, acting on the 
sudden impulse of the moment, inflicts on the thief blows so severe as to be likely to 
cause death, but which he did not at the time know or feel to be likely to cause 
death, and which would not necesaaiily have caused death to a person in ordinary 
health, but which, owing to abnormal weakness in the deceased not known to him, 
did cause death, is not guilty of murder, but of culpable homicide not amounting 
to murder. 5 IF. U. F, B, 11. 33. 

17. Where a thief was catight house-breaking by night, with half his body 
and his head through tho wall of a house occupied by none but women except the 
prisoner and his young idiot son, and where the prisoner suddenly caught up a 
sort of polo-axe, and with it struck the thief five times on his neck and nearly cut 
off his head. — Held that the offence coimnitted by the prisoner was not murder in- 
asmuch as it was committed in tliQ exoiciso of the right of private defence; but that 
us the prisoner inflicted more hurt than was necessary for the purpose of defence, 
he w’as guilty of culpable homicide not amounting to murder. 6 W. E, 50. 

18. In a case of riot in which a man was killcil, the whole of the members of 
the unlawful assembly, as well tho victorious as the worsted, were held equally 

guilty of culpable homicide not amounting to murder. 7 IF. E. 103. 

19. The prisoner liaving struck the deceased a hasty though fatal blow with 
a stick in his hand at th^ time, of abusing his mother, wos held guilty of culpable 
homicide not amounting to murder, and not of miirdor. 1 TF. E, 23. 

20. Where a person snatches up logof Iieavy w^oocl and strikes another with 
it on a vital part with so much force and vindictiveness as to cause that other 
person’s death almost on the spot, the fact must be held to have been done with the 
knowledge that it was likely to cause death, but, if done without premeditation in 
the head of passion on a sudden (piarrol, the offence committed is culpable homicide 
not amounting to murder. 7 M. li. 100,107. 


DEATH {causing — by rash or negligent Act) P. C, S. 304 A. 


21. Where there was medical evidence to show that milk had been admini- 
stered to a child in such quantities as to kill it, but there was no evidence to 
show that the milk was administered by the oiders of the mother, or that she 
knew the quantity that was being administered. Held that there was not suffi- 
cient evidence to bring her within IS. 304, A. of the P. C. 

The Sessions Judge found that the mo|her could not have been ignorant of tl)e 
fact that her child was being over fed, or of the probable consequences of such over- 
feeding; such feeding was inconsistent with tho terms of S. 304 A, which provides 
for the causing of death by any rash or negligent act, not amounting to murder. 
What a man does with the knowledge that the consequences will be likely to cause 
death, cannot be reduced to a simply rash and negligent act. 6 N, W» P, JR. 38. 

MJSCAEEIAGE, {carmng) P. C. S. 312. 

22. The offence defined in S. 312 can only be committed when a woman is 
in fact pregnant. 15 W* A*. 4. 
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MURDER. P. 0. S. 300. 

23. Under the Penal Code, no constructive, but an actual, intention to cause 
death is required to constitute murder. 5 W. J?. 42. 

24. To enable a person to plead the extenuating circumstances provided for in 
S. 300 P. C. Exception 1, the provocation and its effects must be sudden as well as 
grave j and the deprivation of the power of self-control must continue in order to 
benefit a man who kills another under circumstances of grave provocation. 19 
W. E. 36, 

25. To give an accused the benefit of Execption 1 S. 300 P. C., it'ought to be 
shown distinctly, not only that the act was done under the influence of some feeling 
which took away frqm the person doing it all control over his action, but that that 
feeling had an adequate cause. 10 W. P. 26 ; 1 B. Z. P. A. J. 11* 

26. Where a man suddenly cut off his wife^s throat, it was held that, in order 
to establish that the act was not done under grave provocation so as to bring the 
case under Exception 1 of S. 300 P. C., it is not sufficient to state that the deceased 
ceased abusing the prisoner then but it is necessary to show what interval elapsed 
between the time when the deceased ceased to speak, and the instant when the 
prisoner attacked her. 7 W, P. 27. 

27. Held with reference to the provisions of S. S 97, 99 and 102 of the P. C. 
that on the facts of this case, the accused had no reasonable apprehension of danger 
to himself from the threats of the deceased whom he killed, and that therefore the 
right of private defence of the body did not arise and the case was not taken out of 
the category of murder by reason of the 2nd Exception to S. 300 of the P. C. 13 
W. P. 55. 

28. Held that a case in which the accused pursued after a thief, and killed him 
after the house -trespass had ceased, did not fall within the 2nd Exception to S. 300 
of the P. C., the right of private defence of property continuing under cl. 5. S. 105 
of that code, only so long as the house -trespass continues. 10 W, P. 9. 

29. The prisoners, fearful of being punished if they allowed him to escape, and 
thinking that they were acting lawfully, in furtherance of a plan arranged for them 
by a Police Constable and the lurnberdar of a village for the capture of an outlaw, 
for whose arrest a reward has been offered, and in pursuance thereof, killed him, 
while endeavouring to escape. Held, that the offencecommitted came under the 3rd. 
Exception in S. 300 of the P. C., and was culpable homicide not amounting to mur 
der. 5 N. W. P. P. 131. 

30. To bring a case under cl. 4 S. 300 of the P. C., it must be proved that 
the accused, in committing the act chargjBd, knew that it must in all probability be- 
likely to cause death, or that it would ming about such bodily injury as would bo 
likely to cause death. When a poisonous drug was administered to a wamon to 
procure mis-camage, and death resulted^ and it was not proved that the accused 
knew that the drug would be likely to cause death <fec., they were acquitted by 
the High Court of murder and convicted of an offence under S. 314 of the P. C. 
10 W. P. 69. 

31. Intoxication is no excuse for a man throttling to death another and a 
weaker man who was intoxicated also. The Assessors having brought the case with- 
in Exception 4 of S. 300 P. C., without any good evidence or substantial grounds, 
the Sessions Judge was held to hane correctly over-ruled their verdicti and found the 
prisoner guilty of murder. 5 P. 58, . 
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32. The accused, who professed to be snake-charmers, persuaded the deceased 
to allow themselves to be bitten by a poisonous snake, inducing them to believe 
that they had power to protect tliem from harm : Hold that the offence would have 
been murder under S. 300 P. C. if under the circumstances of the case, it did not 
fall within the 5th Exception to that section. 

Held also, that tho consent given by the deceased allowing themselves to be 
bitten did not protect the accused, such consent having been founded on a miscon- 
ception of facts, that is, in the belief that the accused had power by charms to euro 
snake-bites, and the accused knowing that the consent was given in consequence of 
such misconception (S. 90 P. C.) 12 W. B. 8. 

33. An un premeditated assault (ending in an affray in which death is caused) 

committed in the heat of passion upon a sudden quarrel (it being immaterial which 
party offered the provocation or committed the first assault) was held to come 
within Exception 4 of S. 300 of Penal Code, 1 IF. IL 33. * 

31. The absence of premeditation will not reduce the crime from murder 
to culpable homicide not amountii^ to murder. 3 TF. it. 40. 

35- Culpabhi homicide is not murder unless the case comes expressly within 
the provisions of clauses 1, 2, 3 or 4, of S. 300 of the P. C. 8 IF. II. F. B. II. 47. 

t 

36. Tho offences of murder and of culpable homicide not amounting to murder, 
each suppose an intention or knowledge of likelihood of the causing death. In tho 
absence of such intention or knowledge, the offence committed may be the offence of 
causing grievous hurt. 4 IF. li. 23. 

37- Held by the majority {Campbell J. dmenting) that, if a man strikes ano- 
ther on the luvad with a stick when he is asleep, and fractures his skull, knowledge 
of likelihood of causing death must be presumed ; and that, if none of the exceptions 
Tinder S. 300 P. C. are pleaded or probable, the offence committed is murder. 4 
IF, li. F. B. 11. 35. 

38. Whore a Judge acquits a prisoner of intention to kill, bub admits that tho 
prisoner struck the deceased with a highly lethal weapon with the knowledge that 
the act Tvas such as w^as likely to cause <ieath, tho couvictiou should be for murder, 
and not culpable Lomicide not amounting to murder. 5 11'. li. 32. 

39. The J udge having convicted the p'risoners of culpable homicide not amount- 
ing to murder after Jiaviiig found tliat the act by whicli death Was caused was un- 
doubtedly done with the intention of causing such bodily injury as was likely to 
cause death, the conviction was (juasliod as illegal, because iiicousisteiit with tho 
finding, and a new trial ordered. 3 IF. B. 38; 4 IF. B. 32, 

40. Hold by the majority that, when four men boat another at intervals and 
so severely that death ensues from the in juries received, they must be presumed to 
have known that by such acts they were likely to cause death ; that, laoreovor, when 
these acts were done when there was no grjyrn or sudden provocation, or no sudden 
fight or quarrel, the offence whicli they have committed is murder; and that tho of- 
fence of murder is not reiluced to culpable homicide not amounting to murder, by 
the abseiico of intention to cause death. 4 IF. 11 F. B. li. 33. 

4J. ^Vhere a number of persons members of an unlawful assembly went to 
abduct A and one oftbom killed 13, in the attempt to abduct A : Held that all tho 
])Oisons concerned in the attempt at abduction were guilty, looking to S. 149 P. C. 
of causing tlio death of B. 13 IF. B. 33 ; 4 B. L. B. App. 47. 

42. Held by the majority that, where two members of an unlawful assembly use 
spoavs and deliberately pierce another man through the chest atid abdomen, with the 
knowledge that death is likely to ensue, although without proof of any intention to 

F 
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cause death, all tlio members of the unlawful assembly or jointly guilty of mUrdef* 
4 IF. R, F, B. R, 26. 

43. Proof of motive or previous ill-wili is not necessJiry to sustain a conviction 
for murder in a case where a person is cooly and barbarously put to death. 7 W, 
R. CO. 

44. A person who beats another brutally and continuously so that the back of 
the victim is reduced to a state of i)ulp, and yet studiously avoids breaking a bone 
( the very fact of his taking such a precaution evincing deliberation ) is guilty of 
murder or culpable homicide not amounting to murder, according as there may or 
may not have been grave provocation. 5 IF* R. 78. 

45. Held by the majovitj'- of the Court (Campbell J. dissenting) that when a 

person wdlfully killed another whilst endeavouring to escape after having been de- 
tected in the act of diouse-breaking by night for the purpose of theft, the offence 
committed was murder, and could not be considered to have been committed in the 
exercise of the right of private defence either of person or property, nor under grave 
and sudden provocation. 5 IF. IL F. B, li. 73i • 

46. A is guilt}’^ of murder if he several times kicks B, who, after having been 
severely beaten, has fallen down senseless ; as A must have known that such kicks 
were likely to cause death in B’s state at that time. 3 IF. 11. 22. 

47. Where an accused killed A, whom he had no intention of killing by a 
blow with a highly lethal weapon like a sharp das intended to kill B , he was held 
guilty of the murder of A. 8 IF. 11, 78. 

48. Where it appeared that tlio prisoner, a Ttajjnif, had allowed his femalo 
child, after the mothers death, to gradually languish away and die from want of 
pro[)er sustenance, and had persistently ignored the wants of Uio child, although re- 
peatedly warned of its state and the consequences of his neglect of it. and there 
Was nothing to show that the prisoner was not in a position to support the child. 
Held, that the offence which the prisoner colnmitted was murder, and not simply 
culpable homicide not amounting to murder. 5 N, TF. 1\ R. 44. 

49. Where a master accompanies a servant, knowing the latter’s intentiom to 
commit murder, and is present at the commission of the murder, although he struck 
no blow, still he is guilty as a principal, the only i-easonable presumption being that 
both were acting with a common intent. 6 TF. R. 83. 

50. Two parties mot each other In a drunken state and commenced a quarrel, 
during which they became grossly abusive to each otlioi*. This lasted for about half 
an hour, when one of them ran to liis own house, distant 30 yards from the spot, 
and came back with a heavy pestle, with which he struck to other a violent blow on 
the left temple as the latter was raising, or liad just risen, from the grouiid, causing 
instant death. Held that the act was done with the intention of causing such bo- 
dily injury as was likely to cause death, tyjid also with the knowledge that such act 
was likely to cause d(5ath, and that the offence committed was murder Within the 
provisions of clauses 2 and 3 S. 300 of the Penal Code, 8 TF. R. 71, 

Murder by consenV, 

51. In a case of murder by consent : Held tliat evidence of consent which 
would be sufficient in a civil transaction must be 
a prisoners guilt. 6 TT'. IL 57. 

MURDER ' ( 2m7iishment Jor^hy a life-convict ) P, C, S. 303. 

52. Where a i>erson under sentence of transportation foi life on a convictioil 


equally siiflicieiit iu exculpation of 
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for murder is found guilty of murder on a subsequent and different charge, the only 
sentence that can be passed on him according to 8. 303 Penal Code is that of death. 
The prisoner, who was charged with having committed murder, was found by the 
jury who tried him to have been of unsound mind at the time he committed the 
offence. The Sessions Judge diffedng in that point from the jury referred the case 
to the High Court under S. 263 of N. Cr. P. C. Held, that in a case of this kind, the 
High Court will not interfere without the very clearest proof that the jury were mis- 
taken, and that the interests of justice imperatively required the Oodrt to take action 
under the extraordinary powers conferred upon it by S. 263 N. Cr. P. C. 

On a consideration of tlie medical evidence, the Court declined to interfere with 
the verdict of acquittal whicli the jury came to. 19 IK, R, 45. 


XVI. MAEPJAGE (OFFENCES RELATING TO) 

ADULTERY. P. C. 497. 


1. A person convicted of adultery under S, 497 P. 0., ured not be convicted 
also under S. 498 ; far less whore there is no taking or enticing away of the wo- 
man. 2 W, R 35. 

2. Wlierc a prisoner acoused of adultery sets up in defence a Nati*a, contracted 
with the woman with whom liois alleged to’liave committed adultery, in accordance 
with the custom of his caste, tiie question the Court has to determine is, whether 
or not the acoused honestly believed, at the time of contracting the Natra that 
the woman was the wife of anotlier man. 5 B, R, 17. 

3. Held, that a custom of the Talapda Koli casto, that a woman should bo 
permitted to leave the husband to whom she has boenj^first married, and to contract 
a second marriage (natra} with anotlier man during the lifetime of her first husband 
and without his consent, was invalid, as being entirely opposed to the spirit of 
the Hindoo law j and that such marriage was “ void by reasou of its taking place 
during the life of such husband,’^ and therefore punishable, as regards the woman, 
under 8. 494 P. C. ; and that the man with whom the woman so married, having 
had sexual intercourse with her, and it being found that ho did not honestly 
believe that she had become his wife, was guilty of adultery, under 8. 497. 2 
P. P.117. 


BIGAMY. 


4. A Hindu Christian convert relapsing into Hinduism and marrying a 
Hindu woman cannot be convicted of bigamy on the ground that he has another 
wife living whom he married while a professing Christian. 3 If, R, App. 7, 

• 

RE MARRIAGE {during tlie life time of husband or ivife) P. C. S. 494. 

5. The Nikha form of marriage is well known and established among 
Mahamadans. The issue of a Niklua marriage would be legitimate under the 
Mahamadan Law. 18 IK. R, 28. 

6. A Nlkha marriage falls within the perview of S. S. 494 and 495 of the 
Penal Code. 6 W, R, 60. 

7. Where a woman was convicted of marrying a second time during her first 
husbanffs lifetime, the High Court, while thinking it not necessary to rediioQ the 
punishment passed by the Sessions Judge, observed that, taking tho circumstance!* 
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of the case into consideration, the extreme youth of the accused, and the* 
iiifliienco she was no doubt subjected to, a nominal punishment would have sufficed. 
.18 TF. E, 0. 

RE -MARRIAGE (during the life time ofliushand with concealment of the former 

marriage ) P. O. id. 495. 

.8, Held by the Majority of the Court that a woman, who does not use on rea- 
sonable means in her power to inform herself of the fact of her hrst huslmnd’s al- 
leged demise, and contracts a second marriage within sixteen months after co-habi- 
tation with her first husband, without disclosing the fact of the former marriage to 
her second husband, is liable to enhanced punishment under S. 495, P. C. 

4 TF. E. 25. 

WOMAN, MARRIED^ {enticing or talcing away a — with intent d’c.) P. C, S. 498 

9. In a charge under S. 498 P. C., the words of tlie section conceals or de- 
tains must be taken to extend to tlie enticing or inducing a wife to withhold or 
conceal herself from her linsband, and assisting her to do so, as well as to ph 3 ^sical 
I’estraint or prevention of In^r will or action. T)ei)riving the husband of proper con- 
trol over his wife for the piirposo of illicit iiitorconrae is the gist of the offence, and 
.a detention occasioning such cle])rivation may he brought about simply by the influ- 
ence of allurements and blandish monts. 4 M. It. 20. 

10. Upon an indictment under B. 498 P. 0. cliarging that the )>i*isoiier took 
away one A, who was then and wlioin he tlutn know to bo the wife of one M, 
with the intent that ho might have illicit interconiso Avitli the said A. Held that, 
there was a taking within tlic meaning of the section altlmngh the advances and 
solicitation had proceeded from tho woman and the prisoner had for some time 
3’efused to yield to her request. 2 M. E. 331. 

11. In a charge under 8. 498 P. C. (of taking away a married woman), mar- 
riage must be presumed from the fact of a man and woman living together and from 
theii’ own evidence (altogether unrebutted) that she is his legally married wife. 17 
IF. E. 5. 

12. Enticing or taking away with a criminal intent a wife living in her hus- 
band’s house or in a house hired by him for her ocen [nation and at his expense during 
his temporary absence, is pnnishal)le under S, 498 P. C., provided the seducer knew, or 
had reason to know, that she was the wife of the man from wliose house he took her.^ 

5 TF. E. 50. 


XVII. PROPERTY (OPFENCES AGAINST) 

BEEACH OF TEUST, {Cr.iminal) T. C. S. 405. 

1. To constitute the offence of criminal breach of trust, tliore must be dishon- 
est misappropriation by a person in whom confidence is placed as to the custody or 
management of the property in respect of wliich the breach of trust is charged. 
16 TF. E. 39. 

2. A refusal to give up land alleged to have been mortgaged, the mortgage 
being denied, cannot be treated as a dishonest n)isa])propriation of the documents 
of title amounting to a criminal breach of trust under S. 405 P. C. 2 B. E. 127. 

3. A Constable who dishonestly misappropriates to his own use the pay of his 
Thanua Police eutrusted to him, is guilty of criminal breach of trust. 3 IF. E. 44. 
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, 4. The subsequent making away with property by a person orijjinally in law- 
ful possession of the same, is not theft but criminal breach of trust, 1 IF. M, 2. 

5. The accused was convicted of criminal breach of trust in respect of the value 
of goods which had been entrusted to him to sell. It was urged before the High Court 
that the conviction ccul J not be sustained, as the accused was^ partner with the pro- 
secutor : Held by Jackson J, that the finding of the Magistrate and Session J udge on 
the evidence was to the effect that the prisoner was not a partner but a servant ; that 
such finding could not be interfered with by the High Court as a Court of Revision, un- 
less there was a mistake in law \ that the finding was correct in law ; that the defence 
of the prisoner, could nob be taken to mean to say that he was a partner, but 
merely that lie claimed a small share in the profits ; and that such claim did not 
make liim a paVtner, an agent’s remuneration being a share in the profits not consti- 
tuting the agent a partner. 

Held by Kemp and M liter J. J. (releasing the prisoner) that though the allowance 
of a portion of the profits or goods does not destory the relation of master and servant 
the accused in this case distinctly jileaded he was a partner and not only that ho 
was entitled to a share in the profits ; that the lower courts did not specially decide 
that the accused was a servant ; and tliat the prosecutor’s remedy was a civil suit for 
an account. 9 TF. 1{. F, B. 11. 37. 

BREACH OF TRUST, CRIMINAL (6y cUrh or servant) P. C. S. 408. 

6. A servant who receives money for a specific purpose, and does not use it for 
that purpose, and on being called on to account for the money falsely says that he 
used it, for that purpose is guilty of criminal breach of trust under S. 408 P. C. 
10 W. R. 28. 

7. Where a Court Inspector improperly delegated to a Constable the custody 
&c. of Government monies (taking from him private seciuity to save himself from loss 
in case of defalcation ), and the Constable dishonestly convcrtcxl the money to his 
own use although he afterwards restored it, the case was held to fall under S. 408, 
and not S. 409 of the P. C., and the sentence reduced from 10 years’ transportation 
and a fine of 500 Rs. to one year’s rigorous imprisonment without fine. 8 W. R. 1. 

BREACH OF TRUST, CRIMINAL ( bp public servant ) P. C. S. 409. 

8. S. 409 P.’ C. does not limit the mode in which a trust arises, whether by 
specific order or by reason of its being part of the proper duty of a public functionary. 
Where therefore it was proved that the Head Clerk of an office entrusted the ma- 
nagement of stamps with the knowledge and sanction of liis superiors to one of his 
assistants, the latter was held to be guilty of criminal inisai)propriatiou by a public 
servant, within the meaning of S. 409, when he made away with the stamps. 13 W. 
R. 77. 

9. A village shroff whose duty it was to assist in collecting the public reve- 
nue received grain from ryots and gave receipts as if for money received by viitue 
of a private arrangement. Held that he could not be convicted of criminal breach 
of trust by a public servant under S. 409 P. C., as he was not authorised to receive 
the public revenue in kind, and the party who delivered the grain did not thereby 
discharge himself from liability for the revenue. 4 M, i?. App* 33. 

10. A Nazir is the head of an important department, and must be responsible 
for the truth of what he reports or admits. He cannot be permitted to avoid res- 
ponsibility by urging that his mohurrir deceived him. 7 IF. P. 109. 

11. The Naib Nazir is a public servant within the meaning of.S. 409 P. C., 
and not the mere private servant of the Nazir. 2 N. W. P. R. 298. 

12. The more fact of there being a large deficit of salt, without distinct proof 



40 


CBIMINAIj law. 


of a criminal misappropriation, is not sufficient to convict the salt Daro«:ah in ahargo 
of the Golahs pf criminal breach of trust under S. 409 P. C. 5 TF. ii. 21. 

CHEATING, P, C. S. 415. 


13, To justify a conviction for the offence of cheating there must be some evi- 
dence of an intention to clieab at the time when tiie promise ( the omission to 
perform which completes the offence of cheating ) is made. 9 P. jR, 448, 

, 1 4, The mere taking money one day and dishonestly running away without 
paying the next day, is not necessarily cheating. There must be an intention to 
deceive and defraud at the time of taking the money, and the subsequent conduct 
of the prisoner would only be evidence to show the previous dishonest intention. 
5 W. P, 5. 

15. A person hiring certain property for use at a wedding, paying a portion of 
the hire, and giving a written promise to pay the balance of the hire, and to restore 
the property after the Avedding, he being w^ell aware that there was to be no wed^ 
ding, and intending when he got the property to apply for its attachment in a civil 
(Suit in respect of an alleged claim, is guilty of cheating. 3 N. IV. P. E. 16. 

16. Case of cheating a person who was induced to part with his money and to 
contract marriage under the false impression that the girl he was marrying was a 
Hrahiminee, 5 W, 98. 

17. The defendant was convicted of cheating. Ho applie4 to the Tahasildar 
for a specified quantity of land on cowle tenure free of tax for five year?, and false- 
ly represented that the land was waste land. Held, a good conviction. 6 M. 
Ji. Apj). 13* 

18. Where the aocuaed were convicted of cheating under S. 415 P. C. the 
one of selling watered milk and the other an inferior sort of sweetmeats, — they were 
acquitted : the former, because the purchaser knew, and was told the milk was water- 
ed, and so there was no deception ; and the latter on the ground that tU e piu’chaser 
might have tasted the sweetmeats before buying, and the sweetmeats were not com- 
posed of any material iiyurious to health. 18 W.U^ Gl, 

19. Where the accused secretly entered an Exhibition building without having 
purchased a ticket, and was there a[>prehended; Held that such act did not amount, 
to the offence of cheating, under S. 415P. C. 6 />. R. 6. 

20. The prisoners received a Government ])romissory note, promising to re- 
turn certain jewels pledged to tlieni, but not intending to do so, and they subse- 
quently claimed to retain the note for another debt alleged to bo due to them by 
the sender. Held that they were guilty of olmatmg. 3 N. IV. 1\ E, 17. 

CHEATING ( a»d tJi^reb^ in(h*cing deliver^' of property; ) S. 420. 

21. * An indictment for cheating, under S.S. 415 and 420 P.O-, should slate that 
the property obtained was the property of the person defrauded. But an indictnuuit 
defective in this respect is defective for uncertainty and must bo objected to, if at 
all, before the jury is sworn. 1 M. IL 31, 

CHEATING. ( by personation ) P. C. S. 416; 

22. The prisoner, having passed himself off as a Police officer, and cheated 
several villagers out of money, was held guilty of cheating and falsely personating a 
public servant. 2 W. Ji. 29. 

23. Where two girls were brought by the prisoners on speculation, taken to a 
foreign and distant district, palmed off as women of a much higlior caste than they 
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ideally were, and marri^d to two Rajpoots, after receiving thd usual bonus : — rfeld, 
that the prisoners could not be convicted under S. 373 R. CJ., but of cheating rtnd 
false personation under S. S. 415 and 416. 7 W, R. 55. 

24. WJiere a person represented a girl to be the daughter of one wonlan 
when she was within his knowledge the daughter of another wdman, — Held thrft he 
\vas guilty of cheating by personation under S* 416 P. G., and that it was unneces- 
sary to bring in S. 109 relating to abetment. 7 11^. R, 51. 

25. Where the accused represented to the prosecutor that a girl was a Bra- 
tnin and thereby induced him to part with llis money oil consideration of the' marri- 
age of the girl to his brother, when the girl really wUs of the Sndra caste, • it was 
held that he was guilty of cheating by false personation under S. 4l6 P. C.* l6 IK. 
tl, 43. 


chEAfiNO {punishment fur) P. C. S. 417. 

26. A chowkeodar who obtains money from another, either^ by fraudulenft in- 
ducement or dishonestly, or by pitting that person in fear of injilry, is punishable 
under S. 417 P. C. (Cheating) or S. S. 383 and 384 (Extortion) but not for criminaU 
iiiisappropriation of public money entrusted to him as a public servant. 3 TK. Ri 82. 

CRIMINAL TRESPASS, P. C. S. 44L 

4 

27. tn the definition of criminal trespass, the entry and the intention with 
which a party enters are the essentials. Thus, whore A and B all along asserted 
their prescriptive right fo fish in a lake free of rent, and 0 had failed to establish 
the relationship of landlord and tenant in a suit brought by him under Act X. of 
1859 to get rent from them : Held that no conviction for criminal trespass could 
be had against A and B, and that C ’s remedy was by suit in the Civil CoUrt either 
to eject them if he treated them as tremissers, or to have them declared liable to 
pay him rent for the future. 18 IK. li, 25 ydB.L. ]i. App, 19. 

28. Where the trespass (if any) was nob committed with the intent to com- 
mit an offence, dr intimidate, insult, or annoy the persons in possession, but in the 
ho7ia fide assertion of a claim of title, this docs nob ainonut to criminal trespass. 2 
Y. W. r. R, 83; 

29. It is dssdntial to a conviction for criminal trespass under S. 441 P. C. 
that there should be the intent to commit an offence, or to intimidate, insult, or 
annoy any person. 14 IK. R. 25. 

30. In order to convict of criminal trespass under S. 44l P. C., it must be proved 
that the property was in the ])ossession of the prosecutor, and that the entry was 
made with intent to ‘^commit an offence or to intimidate, insult, or annoy any person 
in possession of the property. 9 TK. R. li 

31. Serable — Criminal trespass is %parb of the offence of mischief Committed 
tjpon land, jis Well as of house breaking hy night. 8 IK, R. 54. 

32. The entry by one man on anoUier’s ])ropcrtv accompanied by the cutting 
down of trees in that property is criiuiiial trespass. 1 TK. JR. 46. 

83. Accused was Ejmaii of complitiUant’s family. Complainant obtained a de- 
cree setting aside an alienation made* by accused. In execution complainant obtained 
possession from the alienee. Tlie accused entered on this land. Held, fhat lie had 
liot committed the offence of criminal trespass. 6 M. R. App. 19. 

34. Defendant was convicted of criminal trespass for including in his own 
land a portion of a ]>ublic fo«it-path: Held, that as the public generally were entitled 
to the use of the foot path, there was no illegal entry by the defendant on property 
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in the possefifiioii of another with intent to annoy the person in possession^ and con* 
sequently, that the defendant was wrongly convicted. 6 M. R, App. 26. 

35. A person who forcibly enters upon y>ropei’ty in the possession of another 
and errects a building thereon ; or does any other act with intent to annoy the per- 
son so in possession, is guilty of criminal trespass within the meaning of S. 441 P. 
C., without reference to the question in whom the title to the land may ultimately be 
found. 7 IF. R, 28, 

36. D'etendant was convicted of criminal trespass for having enclosed and com- 
menced to cultivate a portion of a burial ground. Held, that the conviction w^as 
riglit. The person (corporate) in possession of the burial ground is the portion of 
the public entitled to use the burial ground and the act of ploughing up the burial 
ground was evidence of intent to annoy such pei-son, the defendant not being one of 
the portion of the public entitled to its use. 6 M. R. App. 25. 

37. Held by Jackson J, (setting aside the order of the Magistrate, {MarJehy J, 
dissenting)^ that a Magistrate otight not to decline to go into a case of criminal tres- 
pass under S. 441 P. C., because the complainant djd not make out his title to tho 
land : — the offence may be committed in respect of property in a personas jmssession, 
bven though such possession may not have originated in right. 11 W, Jl. 11. 

38. One member of a joint family commits no trespass by entering the house 
which forms tho joint property, but he is guilty of that offence when he enters the 
room ordinarily occupied by another member of the family. 15 W, R, 6. 

39. The entry of a stranger into a family dwelling-house, with tho permission 
and license of otic of the members, is not criminal trespass. 6 B, L, R. App. 80, 

40. Where the accused secretly entered an Exhibition building without having 
purchased a ticket, and was there apprehended : Held, that such entry, when unac- 
companied by any of the intents specified in S. 441 P. C., does not amount to cri- 
minal trespass or any other criminal offence. 6 B, R, 6. 

CRIMINAL TRESPASS {gviwoushurt or death earned by one of several 
persons while coinmittimj ) 1\ C, S. 4G0. 

41. A prisoner who, in the commission of lurking liouse trespass by niglit, 

voluntarily attempts to cause grievous hurt to the owner of the house wlio tries to 
capture him, is punishable under S. 460, and not under S. S. 457 and 324. P. C, 2 
W. n, 52. ' 


OHiMiNAL TRESPASS ( for ) L\ C. 447. 

42. Tho defendant was convicted under »S. 447 P. 0. for cultivating village 
wjvste land which he had been ordered by the >Subordiuate Collector to rafraiii from 
cultivating. The High Court upheld the conviction. 5 M. JL App, 17. 

DACOITY, l\t:, S, 391. 

43. The definition of Daoolty in tho Penal Code is so v.ddc as to extend to 
what would have been treated as cases of plunder under the old law. 3 W. 11. 60. 

41. When persons are found, within six hours of the commission of a 
dacoity, with portions of the plundered property in their possession, the presump- 
tion of law is that they are participator in the dacoity, and not merely receivers 3. 
IF. RIO, 

DACOITY ( assembling for imrpose of commitfi^bg ) 1\ C, 5.^402, 

45. Case of au unlawful assembly the liicmbcrs of which wore hold guilty of 
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tn offence under S. 402 P. C. on their own admission that they not only knew 
that the assembly was an assembly for the purpose of committing dacoity» but also 
that all tlie persons (including themselves) constituting the assembly lived on the 
proceeds of dacoity and had no other means of living. 7 If. 97. 

DAColTY {puniahmetii for) P. C. S. 3l&5. 

4G. S. 511 P. C. does not apply in a case of dacoity. Where a prisoner was 
found guilty of an attempt at dacoity under that section, and of causing grievous 
hurt in such attempt under S. 397, and a sentence of 3 years* rigorous imprison- 
ment was passed on him, the finding was amended by striking out 397 and 511” 
and substituting S- 395 7 W. 12. 48. 

47. When a body of men attack and plunder a house, the mere fact of the pro- 
prietor’s family having been able to make their escape a few minutes before the rob- 
bers forced an entrance, does not take that offence out of the jJiirview of S. 395 P. C. 
It is sufficient for the apj)lication of the section that the robbers cause or attempt to 
cause the fear of instant hart or of instant wrongful restraint. 7 W, K 35. 

9 

EXTOETION, P. C. S. 383, 

48. To amount to the offenco of extoition, property must bo obtained by in* 
tentionally putting a person in fear of injury to that person and thereby dishonestly 
inducing him to part with his property. 4 IF. JL 5. 

49. Held that it is not necessary in a case of extortion, under the Indian 
Penal Code, that the threat should be used, and the property received, by one and 
the same individual; nor that the receiver should be charged with abetment, although 
that might be done, 2" A R. 394. 

50. Tbe terror of a criminal charge is a fear of injury within the meaning of 
those words in S. 383 P, C. Extortion may be e<^ually committed whether the 
charge threatened is true or false, 7 IF. 12. 28. 

51. A conviction of extortion by a F, P. Magistrate, and an order of a Session 
Judge rejecting an appeal therein, reversed by the High Court : as there was no 
such fear of injury as is contemplated by S. 383 P. C, ; nor was the delivery of 
money by the complainants thereby induced ; nor did it appear from the evidence 
tliat the money was obtained dishonestly by tbe prisoner, who might have demand- 
ed it, believing in good faith that he was entitled to it. 3 R, 12. 45. 

\ ^yunishmmt for) P. C. S, 384. 

52. The making use of real or supposed influence to obtain money from a per> 
son against his will under threat, in case of refusal, of loss of apiJointment, is extor- » 
tion within the meaning of S. 384 P. C. 18 IF. R. 17. 

HOUSE-BEEAKING, P .0. S. 445. 

53. Effectiag an entrance into a nouse at night by scabing a wall, cousUtutes 
house-breaking by night under S. 445 P. C. 2 IF. 12. 65. 

HOTOB-TEBSPASS (lurking) P. C. S. 443, 

54. When the door of a shop was found broken open, — Held that the convic- 
tion should have been for house-breaking by night, and not simply lurking house- 
trespass by night. 4 IF. JS, 19. 

55. The accused were convicted of criminal ti’espass under S. 443 P. C., for 
driving their carts across ah open green in violation of an order issued by the Muni- 
cipal Uommissioners. Held, that there was nothing to show that the Municipal 

O 
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Commissioners had aulhority to issue such an order, and that the breach of it was 
not criminally punishable. 5 M, J7* App. 38. 

HOUSE-TRESPASS (wUh preparation for causing hurt Sc) P. C. S, 452. 

56. Where A goes with a forged warrant of arrest into a house and takes away 
one of the inmates against his will under the authority of such warrant , he is guil. 
ty of house-trespass by putting such person in fear of wrongful restraint under S. 
452 P. 0. 12 W. R 33. 

MIS-APPROPEIATION (of property) P. C, S, 403, 

57. To bring a prisoner within S. 403 P. C., there must be actual conversion 
of the thing apj)ropriated to the prisoner’s own use. Where, therefore, the accused 
found a thing and merely retained it in his possession, he was acquitted of crimi- 
nal mis-appropriation under the section referred to. 10 IT. R. 25. 

58. Where money is paid to a person by mistake, and such person, either at 
the time of the receipt of the money, or at any time ^subsequently before its refund, 
discovers the mistake and determines to appropriate the money, he is guilty of cri- 
minal mis-appropriation, but he is not guilty of cheating. 2 N, JK P, R, 475. 

59. In a case in which the accused is charged with having dishonestly appro- 
priated property under S. 403 P 0, the charge should specify the person to whom 
the property belonged. Where the accused is interested in the property, jointly 
with others, he is not necessarily guilty of a criminal act if he takes possession of 
it and disposes of it. \i W, R, 13. 

60. It was considered to be a matter of trade between the prosecutrix and the 
prisoner who took certain hides from the former but refused to pay for them, and 
was held not guilty of dishonest mis-appropriation under S. 403 P. C. 17 W. E. 11. 

61. The mis-appropriation of each separate item of money with which a per- 
son is entrusted is a separate offence, and the^acts connected with it should form 
the subject of a separate enquiry. The duty of a Committing Officer in such a case 
is to select certain distinct items to frame his charges upon them, and to adduce 
evidence specially upon those items. 15 W. R, 5 

62. A servant who retains in his hands money which ho was authorised to col- 
lect, and which ho did collect, from the debtor of his master, because money is due 
to him as wages, is guilty of criminal mis-appropriation. 11 W, E. 51. 

63. If it be the duty of the agent of a landholder to keep the collections he 
makes for his master separate from his own monies, expending there out monies on 
liis master’s behalf, and handing over the balance to his master, and if he, in breach 
•of this trust, converts the money to his own use, he is amenable to a criminal pro- 
secution. 

And where a landowner permits the agen^ to mix the collections with his own 
monies, if the agent applies the money so collected to his own use fraudulently and 
dishonestly, and falsifies the account so as it) conceal his fraud, there is evidence of 
a criminal mis-appropriation. 3 N, W, P. E. 30. 

64. The mere fact that the prosecutor gave the prisoner time to make out 
his accounts and pay the balance due, does not vitiate a conviction for dishonest . 
mis-appropriation, or shew that the matter is one for the Civil Courts only. 5 
W. ll 56. 

MIS-APPROPRIATION (of property of a deceased person) P. (7. S. 404. 

65. Held, that S. 404 P. C. (relating to the mis appropriation or conversion of 
''property” left by a deceased person) does not apply to^ immovable property. 6 
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66. Held, that under the S. 404 all the elements are required to constitute 
the offence which would be required to constitute the offence of crimical mis-appro- 
priation in respect of a person who is alive. 12 IT. i?. 39. 

67. Held, that it is not necessary for a conviction for dishonest mis-appropria* 
tion of propeity possessed by a deceased person at the time of his death, under 
8. 404 F. C. that the accused should mis-appropriate to his own use. 12 W.H, 39. 

68. A person may commit the offence of dishonest mis-appropriation of 
property possessed by a deceased person at the time of his death (S. 404 P. C.) by 
dishonestly mis-appropiiatiug the money entrusted to him, although he does not 
bring such money to his own use. 11 W. R. 1. 

MISCHIEF, P. C. S. 425. 

69. To constitute the offence of mischief according to the Penal Code the act 
done must be shown to have caused des^uction of some property or such a change 
in the property or the situation of it as destroys or diminishes its value or utility 
or affects it injuriously. The probable consequential damage to other property 
would not of itself constitute mischief. 4M. JR. App* 16. 

70. Without evidence that the accused intended or knew that he was likely 
to cause wrongful loss or damage to the complainant, the offence of mischief under 
S. 425 P. C, was held not made out. 12 W. E. 1; 16 ]V. E. 62; 3 E. L, E. A. /. 17. 

71. To render a person liable under S. 425 P. G. for mischief in consequence 
of damage done by cattle trespass, he must in some way have caused the cattle to en- 
ter the prosecutor’s fields, knowing that by so doing he is likely to cause damage. 
Mere neglegt to keep 4he cattle from straying is not sufficient, li W, E. 31 ; 
6 R» L. R, App, 3, 

72. The mere fact of allowing cattle to stray, whereby damage is caused to the 
complainant, affords no evidence to sup|)ort a conviction on the charge of mischief. 
6 M. R. App. 37. 

73. A conviction for mischief was quashed in a case where it appeared that the 
complainant had formerly destroyed a crop belonging to the accused, and the latter, 
instead of complaining at once, merely bided his time and then took the complain- 
ant’s crop. 18 W, E. 10. 

74. The accused were convicted of mischief. The facts were that whilst the ac- 
cused were employed in floating timber through a bridge, some of the logs struck 
against the arch of the bridge. Held, that the conviction was bad. 5 3L E. App. 40. 

75. S. 425 P. C. supposes that the destruction was caused with the inten- 
tion to cause wrongful loss or damage and does not apply to cases of mere careless- 
ness ; and S. 17 Act III * of 1857 supposes the mischief (cattle trespass) was done 
intentionally and not by negligence. 10 TF. 11. 29. 

76. The authority vested in the Criminal Court of punishing persons for acts 
of mischief is one which must be exerciseA with great caution, and it must be very 
clear, before conviction, that the accused has brought himself within the meaning of 
S. 425 P. C. 6 W. E. 57. 

MISCHIEF (^committing — and ih^ehy causing damage to the amount of 50 JRs.) 

P. G. S. 427. 

77. The defendants were convicted of mischief under S. 427 P. C. for grasing 
his cattle upon waste lands without payment of certain capitation fees to which the 
prosecutor was entitled : — Held, that there was no evidence that the defendants 
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caused mischief. The only injury alleged is the non-payment of fees. This was 
clearly a matter for a civil action. 5 M. R, App- 30. 

MORTGAGING PROPERTY {prmouBly mortgaged) 

78. Reg. XTV of 1827, S. 1, cl. 1, Art 7, * and the Religious Law of 
Hindu's, are not applicable to the case of a party charged with mortgagiug his 
lionse a second time previously to redeeming the same from a prior mortgagee. 
1 J5. R. 93. 

79. A person who pledges what is pledged to him may be guilty of criminal 
breaeh of trust. There ai*e two elements, — (1) the disposal of violation of any direc- 
tion of law or contracts, express or implied, prescribing the mode in which the 
trust ought to be discharged, — (2) such disposal dishonestly, 6 AT, R. App, 28, 

ROBBERY, P. (7. S. 390. 

80. Theft with violence is robbery,52 IT, R, 49. 

81. Held that the offence was robbery where) in committing theft, there was 
indubitably an intention, seconded by an attempt, to cause hurt. 5 W. R. 95. 

82. By the infliction of grievous hurt, theft becomes robbery, and all parties 
concerned in the offeilce are liable to punishment. 6. W, R. 85. 

83. Where a person through fear &c., offers no resistence to the carrying off 
of his property but does not deliver any of the property to those who carry it ofl*, the 
offence committed is robbery and not extortion, 5 W, R, 19, 

84. The accused was convicted of robborry, but the Magistrate found that 
the property taken was not taken with any dishonest intention. Held, that the 
couviction was bad, 5 M, R. App* 39. 

KOBBEUY OB DJtooiTY (mth use of deadly weapoxiB <kc.) P. C. S, 397. 

85. A conviction under S. 397 P, C, is equally good, whether the number of 
thieves be five or under. 2 W, R. 49. 

STOLEN PROPERTY ( asMng in cmcealment of) P, C, S. 414. 

86. Where persons are charged with assisting in concealing or disposing of 
property, which they know or have reason to believe to be stolen, the nature of the 
property, as well as the circumstances under which it was being made away with, 
must be taken into consideration. 2 B, R. 130. 

STOLEN PBOPERTY {dishonestly receiving) T, C, S. 411. 

87. The offence of dishonest retention of stolen property under S. 411 of the 
Penal Code may be complete without any guilty knowledge at the time of receipt. 
4 M, R. App, 43 . 

88. In a case in which the accused is charged with receiving stolen property 
it must be clearly proved that he retained the property with guilty knowledge. 13 
ir. R. 70. 

89 . There being no evidence on the record to show that property, for the 
dishonestly receiving of which a prisoner had been convicted under S. 411 P. C,, 
was actually stolen, the conviction and sentence under such section will be annulled. 
3 N. W. P. R. 187. 

90. Where a person was charged under S. 41 1 P. C, with having received 
stolen property ( rubber, the produce of the Government forests at Caebar ), and 


^ Repealed by Act XVH of 1862. 
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it was not proved that the rubber came from the Government forests or that it was 
stolen property, and that the prisoner knew that it was stolen property, it was held 
that the conviction under S. 411 was bad, and that he could not be convicted of 
smuggling, — smuggling Indian rubber not being an offence under the Penal Code. 
18 K R 63 i 19 W. R. 37. 

STOLEN IN DACOITY, PROPERTY (receiving) P. (7. S. 412. 

91. In order to sustain a conviction under S. 412 P. C. of receiving property 
stolen at a daooity , it is necessary to prove that the prisoner knew or had reason to 
believe that^.daooity bad been committed or that^the persons from whom ho acquired 
the property were dacoits. 7 W. R 109. 

92. It must be proved that the prisoner received or retained plundered 
property knowing it to be plundered property, before he can be^convicted under S. 
412 of the Penal Code. 9 IF. jR. 16. 

THEFT, P. a S. 378. 

93. A conviction for theft under the Penal Code is illegal if the owner has 
given up all property in and all^ possession of the subject of the alleged theft 
4 M. R App. 30. 

94. In a charge for stealing, it must be proved that at the time of the act be- 
ing done the pioperty stolen was in the possession of the prosecutor, 20 IT. E. 80. 

95. The moving by the same act which effects the severence may constitute a 
theft. 5 A/, E. App, 36. 

96. A boat may he* the subject of theft. Although under S. 442 P. C. it is for 
certain purposes classed with houses, it does not cease to be movable property 
under S. 378. 16 W. R. 53. 

97. A person acting under a claim of right (however ill-founded such claim 
may be) is not guilty of theft by asserting it. 7 W, R. 57. 

98. S. 378 P. C. does not include under the offence of theft the case when 
one joint proprietor takes into his own sole possession, property belonging to himself 
and his co-proprietors which had previously been in their joint custody. 15 
IV. R. 51. 

99. A Hindu woman who removes from the possession of her husband, and 
without his consent, her stridhan, cannot be convicted of theft, nor can any person 
who joins her in removing it be convicted of that offence. 8 B, R, A, J, 11. 

100. A Muhammadan married woman may be convicted of theft, or abet- 
ment of theft, in respect of the property of her husband. 6 i?. R, A, J, 9. 

101. Inability to prove proscriptive right to fish within certain limits free from 

payment of rent, is quite distinct from thq want of right of any kind to fish therein, 
rendering a person so fishing liable to be brought up for the theft of fish taken by 
him. 16 W. R. 68. • 

102. The prisoner was convicted of theft on his own confession. The charge 
to which the prisoner pleaded did not allege the taking out of the possession of some 
person dishonestly, and there was no evidence of such taking. Held, that tlie con- 
viction was bad. 5 M, R. App, 37. 

103. Where the accused caught fish in a portion of a navigable river which 
was claimed by the prosecutor, it was held that they could not be convicted of theft 
and that if the right of the prosecutor was infringed he could sue in the Civil Court 
for damages, 20 11^. R, 15. 

104. The taking fish in that portion of a navigable river over which a right of 
Julkur exists in another person does not fail within S. 378 Penal Code. 19 W»R, 47. 
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105. Where a Court finds that parties came with a number of armed men 
and carried off a crop, the finding amounts to that of a forcible carrying off without 
the consent of the owner. Even if they took no part in the actual taking, they mustj 
with reference to S. 114 P. C. be considered guilty of the substantive offence under 
S. 378. 8 IF. JR. 59. 

4 

106. Dishonest removal of salt naturally formed in a creek, which was under 
the supervision of an officer belonging to the Oust oms Department, constitutes theft, 
the salt having been legally appropriated by such officer. But removal for one’s 
own use from a creek, of such salt not legally appropriated, constitutes no offence 
either under the Indian Penal Code or Acts XXXI of 1850 or XXVII of 1837, 
though under S. 7 of the latter Act, made applicable by S. 8 of the former, the 
salt removed becomes liable to detention. .10 R. 74. 

tjheft {in dwelling house &c) P. C, S. 380. 

107. Theft by Constables of property from the house they were employed to 
guard is punishable under S. 380, and not 8. 409, Penal Code. 3 TF. P. 29. 

108. A hired boatman does not come within the definition of a clerk or servant 
under S. 381 P. C. Theft by such a person on board a boat comes under S. 380. 
8 TF. R. 32. 


THEFT {by clerk or servant) P. (7. aS. 381. 

109. The prisoners were charged with having stolen a sum of money shut up 
in a box and placed in the Police Treasury buildings, over which they, as burkunda- 
aes were placed in guard. Held that the charge should have been made under S. 
381 P. C. (theft by servant in possession of property) and not under S. 409 (Crimi^ 
nal breach of trust by public servant). 2 IF. R, 55. 

XVllI. PUBLIC HEALTH, SAFETY, CONVENIENCE &c. 

(OFFENCES AFFECTING) 

ANIMAL {negligence with an) P. (7. 8. 289. 

1. To sustain a charge under S. 28 9 P. C., there should be evidence not only 
of negligence but also that such negligence would probably lead to danger to hu- 
man life or of grievous hurt. 3 M. R. App, 33. 

2. The High Court refused to interfere with an order passed under S. 289 P. 
C. by a ' Magistrate fining the owner of a pony which had been tide negligently, 
which was running about loose in a crowded bazar, and thereby endangering the 
live? and limbs of persons, — that section referring not only to savage animals, but to 
any animal. 19 IF. P. 1. 

FIBE OR CUMBTJSTIBLE MATTER {negligence with) P, C. S. 285. 

3. Held that the word “ injury” (rashly caused by fire &c,) in S. 285 of P. C. 
includes any harm illegally caused to the property of any other person, and is not 
confined to injury to the person only. 5 B, P. 67. 

NUISANCE, PUBLIC. P. a S. 268. 

4. A previous sanction to the establishment of a trade does not entitle Mio 
proprietors to continue the business after it has become a public nuisance to the 
neighbourhood. 
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No one Las right to corrupt the air of a particular locality by the exercise" of a 
noxious trade simply because at the commencement of the nuisance no person was 
in a position to be injured by it ; and no prescriptive right can be acquired to main- 
tain, and no length of enjoyment can legalize, a public nuisance involving actual 
danger to the health of the community. 16 W, li. 6. 

5. A common gaming-house is one which is kept or used for profit or gain, 
and may constitute a public nuisance ; but it cannot be held, in the absence of evi- 
dence of any actual aunoyauce to the public, that every person who admits gamblers 
into his house, and all persons who game therein, are guilty of a public nuisance 
withiu the meaning of S. 2G8 Penal Code. 7 R. A. J. 74. 

NUISANCE, PUBLIC (continuance of-^after injunction to discontinue) 

P. a S. 291. ^ 

6. Before a conviction can bo had of committing a public nuisance under 
S. 291, there must be proof that there was a previous conviction of an offence and 
an injunction by a public scrvaiSt to desist from continuing such nuisance. 20 
W. R, 55. 


NUISANCE, PUBLIC (puniukment for) P, C, S. 299. 

7. In a case of public nuisance under S, 290 P. C., it must bo proved that in- 
jury, danger, or annoyance have been caused either in regard to the enjoyment of 
property or the exercise of a public right on the part of a portion of the communi- 
ty or of any particular class of people. 9 W, R, 70. 

8. The omission of a person to keep his ponies from straying is not a public 
nuisance punishable under S. 290 Penal Code. 6 W, R, 71. 

9. A prostitute by visiting a dak-bungalow at the request of a person .staying 
there, but against whom there is no evidence of any impropriety of speech, or ges- 
ture, or act, or that she had occasioned annoyance to the public generally, or to any 
[)ersons who, in the exercise of their public right, were lodging in the bungalow, ia 
not liable to be convicted under S. 290 P. C., as having committed a public nui- 
sance. 2 N, W, P. K 350. 

10. The petitioners who filled up a portion of a ditch or drain which form- 
ed part of a public way, and which belonged to the public, instead of being 
convicted of a nuisance punishable under S. 290 P. C., was convicted of criminal 
trespass. But inasmuch as they had not been sentenced to a heavier punishment 
than might have been awarded if they had been convicted of a nuisance, *he High 
Court, acting under S. 426 * 0. Cr. P. C. declined to interfere. 18 If. i?. 38. 

PERSON (conveying— fur hire in vessel overloaded or unsafe) P. C, S. 282. 

11. Boatmen who ply an unseaworliliy vessel, whereby the lives of passengers 
for hire are endangered, should be charged under S. 282, and not under S. 336 
Penal Code. 1 B. R. 137. 

12. Certain persons whom the accused, a ferryman, was rowing across a river, 
were drowned by the sinking of a boat. Held, on the facts of this case, that the ac- 
cused could not be convicted of culpable homicide not amounting to murder, as 
there was nothing to show that he acted with the knowledge tliat lie was likely by 
such act to cause death within the terms of S. 299 P. C. The prisoner was convicted 
under S. 282 of that code, of negligently conveying persons by water for hire in a 
vessel overloaded or, unsafe. 11 W, R. 3. 


* See S. 283 N. Cr. P. C. 
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PUBLIC WAT (rosA driving or riding on ) P. G, S, 279. 

13. The actual driver, and not the owner of a carriage, is liable under S. 279 
P. C. in case of a collision and injury to another arising out of rash driving. 
14. W. E. 32. 

PUBLIC WAY OR NAVIGATION (obstructing) P. C. S. 283. 

14. A person who is called as a witness by the Court cannot.be convicted and 
fined under S. 283 of the Penal Code, IG W. E. 43. 


XIX. PUBLIC JUSTICE (OFFENCES AGAINST) 

APPREHENSION (resisting another) P. ( 7 . S, 225. 

I 

1. Where a Police Officer duly appointed under Act V of 1861 was engaged 
in the discharge of his duty as such Police Officer at a time when an unlawful as- 
sembly took place, it was held, that he was competent to apprehend any of the mem- 
bers of such unlawful assembly ; and a person who rescued the party apprehended 
was convicted of rescuing from lawful custody within the meaning of ^ 225 of 
the Penal Code, 13 W. R. 75. 

APPKEHENSION ( one-sclf) P. C. S. 224. 

2. Where a prisoner had escaped from custody whilst on his way to undergo 
sentence of transportation. Held, that ho had committed an offence punishable under 
S. 224 and not under S. 226 of the Penal Code. 4 M. E, 152. 

COMMITMENT (for trial or to confinement, wilfully contrary to law) P,C,S. 220. 

3. Proof of an unlawful commitment to confinement, will not of itself war- 
rant the legal inference of malice. Knowledge that such commitment is contrary to 
law is a question of fact and not of law, and must be proved in order to satisfy the 
requirements of S. 220 of tho Penal Code. 9 B. E. 346. 

DECREE [taking a— for a sum not due) P. C, S. 210. 

4. Where a person applies for the execution of a decree which has already 
been executed, his offence falls, not under S. 209, but S. 210 Penal Code. S. 209 
relates to false and fraudulent claims in a Court of Justice and is confined to the 
Civil Court in which the original suit was brought. 12 W , E. 37. 

ESCAPE (negligently suffering person in confinement) P, C. S. 223. 

5. Convict warders are ‘^public servAhts” within the meaning of S. 223 of the 
Penal Code. 7. W, R, 99. 

EVIDENCE (of an ofence, causing it to disappear) P, C. S. 201. 

6. A person cannot be punished junder 8, 201 P. C., where tho act which caus- 
ed the disappearance of the evidence of the commission of an offence was not done 
■with the intention of screening the offender from legal punishment. It is not suffici- 
ent that the disappearance of evidence was likely to have the effect of screening the 
offender. 5 N, W, P. R. 186. 

7. S. 201 P. C. refers to prisoners other than the actual criminals who, by their 
causing evidence to disappear; assist the principals to escape the consequences ‘ of 
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their offences. But tlie person who commits an offbnce and afterwards conceals the 
evidence of it, cannot be punished on both heads of the charge. 7 W. E. 62. 

8. Prisoner was present at a mui*dor without being aware that such an act 
was to be committed. Through fear he not only did not interfere to prevent the 
commission of the crime, bub joined the murderers in concealing the body. Held, 
that he was guilty, not of abetment of mardt;r, but of causing the disappearance of 
evidence of a crime under S. 201 of the Penal Code. G W, E. 180, 

9. A conviction on a charge of causing the disappearance of evidence of an of- 
fence which amounted to culpable homicide not amounting to murder, may be good, 
though there be no proof of who committed the culpable homicide. 7 FT. 7?. 22, 

10. Semble. A person cannot be convicted under S. 201 P. C., of causing 

evidence of the commission of an offence by himself to disappear, nor can he be con- 
victed of the abetment of such an act. 8 i/. E, A. »/. 126. * 

11. A commits no offence, if in exercising the right of private defence of his 
property against B, whom he finds near a hole in A’s house, and on being attacked by 
B, he strikes a blow at random, and in tho dark with a stick in his hand, whereby 
B is killed, C and D by assisting A in removing the body of B cannot be convict- 
ed (under S. 201 P. C.) of having caused evidence to disappear, they having no 
knowledge or belief that an offence had been committed, nor any intention of screen- 
ing an offender. 2 TP. E. 4-3. 

12. Prisoner was charged under S. 201 P. C. for that he knowing or having 
reason to believe that an offence punishable with death had been committed, with 
the intention of screening J;he offender from legal punishment, gave information res- 
pecting the offence which he knew or believed to be false: Held, that the proper or- 
der of proof on the part of the prosecution in the present case, was to prove, ( 1 ) 
that A. N, was murdered; ( 2 ) that tlio prisoner gave information respecting the 
offence; ( 3 ) that such information was false and known by him to be so; ( 4 ) that 
he then knew of the commission of the murder; and ( 5 ) that his intention was to 
screen the murderer : Held also, that it was essentialt o the completeness of tho case 
for the prosecution to show, not only that tho information was given, but also that 
it was felse, and known to bo so by tho prisoner. 3 M, E, 251. 

FALSE CIIAKGE {with intent to injure) F, C, S. 211. 

13. To constitute the offence of preferring a false charge under S. 211 P. C., 
the charge need not bo made before a Magistrate, nor need tho charge have been ful- 
ly heard and dismissed : it is enough it is if not pending at the time of trial. 
1 M. R. 30 

14. A person may in good faith institute a charge which is subsequently 
found to be false, or he may with intent to cause injury to an enemy institute cri- 
minal proceedings against him believing Ihere are good grounds for them, but in 
neither case has he committed an offence u^der S. 211 P. C. 

To constitute this offence it must be shown that the person instituting criminal 
proceedings knew, there was no just or lawful ground for such proceedings. 

The averment that the accused knew that there were no lawful grounds for the 
charge instituted is a most material one. 3 TP. P. E. 327. 

15. To prefer a complaint to the Police in respect of an offence which they 
are competent to deal with, and thereby to set the Police in motion, is to institute 

. a criminal proceeding within the meaning of S. 211 of the Penal Code. 5 W. R. 32. 

16. Where a person is charged with instituting a criminal proceeding with 
intent to cause injury, knowing that there was no just or lawful ground for such 
proceeding; it is for the prosecution to inake out a distinct case against him ; not 

H 
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for the prisoner in the firat instance to show that he had just or lawful grounds 
8 W. 11 87. 

17. It is not a sufficient ground for a charge under S. 211 P. C., that a per-, 
son to whom a wrong has been done, or who conceives that a wrong has been done to 
him, makes a charge or complaint upon evidence or a statement which is not or 
ought not to be sufficient to satisfy a reiiaonablo mind, if in tinth ho did not know, at 
the time he made the complaint, that there was no just and lawful ground for mak- 
ing it. 6 W, R. 15. 

18. If the charge of voluntarily causing hurt, contained in a petition of com- 
plaint, is wilfully false, and made with intent to injure, thou the complainant is 
legallvr chargeable with the offence described in S. 211 of the Penal Code. 4 

W. P. R. 6. 

19. S. 211 PnC. applies not only to a private individual hut also to a Police 
Officer who brings a false charge of an offence with intent to injure. 11 W. R. 2. 

20. Under S. 211 P. C. “instituting a criminal proceeding may be 
treated as an offence in itself apart from “ falselj charging,’^ a person with having 
committed an offence. 8 TF. li. 87. 

21. Where a man l)urns his own house, and charges another with the 
offence of doing so, he should bo convicted and sentenced under S. 211 (and 
not \indor S. 195) of the Penal Code. 8 TF. R. G5. 

22. Where a person who is interested in the matter, or has a certain official 
responsibility, says to a Police Officer, “ A tells mo that X has committed a cer- 
tain offence, and B and C confirm the statement, and I accordingly suspect X,” and 
follows up that statement by an application to have X’s house searched, he prefers 
a charge against X. If such charge be false, he may be convicted under S. 211 of 
the Penal Code. 19 IF. R, 5. 

23. Where a person is charged under R. 211 P. G., with having, with intent 
to injure, falsely fo charged another with an offence, knowing that there is no just 
and lawful ground for the same, the party accused should be allowed to show the in- 
formation on which he acted ; and the Judge ought not only to be satisfied that tjie 
facts alleged as the ground for making th e charge, are in themselves untrue and 
insufficient, but also that they were known to ho such to the accused when the charge 
was made by him 3 B, R. 16, 

24. S.S.182 and 211 P.C. distinguished. The latter held to apply to a case of 
false charge in which the accused in the present case had a])peared before the Police 
and charged the now complainant with having caused the death of the accused’s 
child by poisoning. 8. TF. R. 67. 

25. The mere fact of being in a subordinate j)osition will not hold a man harm- 

less for the consequences of false and malicious charges made by him officially. 
2 W. R. 45. c. 

26. A charge of trespass against persons in possession of land decreed to an- 
other, whether notice of the decree has been given to the alleged trespassers or not, 
is not necessarily “ frivolous, vexatious, and false.” 3 TF. R. 32. 

27. Where a Deputy Magistrate instituted proceedings against a complainant 
and his witnesses for preferring a false charge of theft before him, it was held that 
he could not merely rely on the decision in the theft, but was bound to prove the fal- 
sity of the complaint of theft in the presence of the accused. 11 IF. R, 35. 

INFORMATION ( giving false — respecting an offence committed ) P. C, S. 203. 

28. To justify a conviction for giving false information with respect to an of- 
fence under S. 203 P. C., it must be proved, not only that the person charged had 
reason to believe that an offence had been committed, but that the offence had ac- 
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tually been committed, and that the accused knew oi'had reason to believe that the 
offence had been actually committed, 20. W. E. 66. 

29. A prisoner’s intention is immaterial to his conviction under S. 203 P. 
C., of having given false information respecting an offence committed. 1 IF. jR. 18. 

30. Intentional omission is the gist of the offence of a zamindar omitting to 
give information regarding an offence. 18 W. B, 22. 

INFORMATION (omission to give — where offence committed) F» C. S, 202. 

31. Per Kemp J, — Before a person can be convicted of an offence under S. 
202 P. 0., there must be legal evidence, (1) that he has knowledge or reason to be- 
lieve that some offence has been committed; (2) an intentional omission to give^iny 
information respecting that offence; and (3) that he is legally bound to give that in- 
formation. In this case, the Sessions Judge having found thaf there was no evid- 
ence at all. S. 422’'^ 0. Cr. P. C. did not apply, as that section only authorizes an 
Appellate Court to direct additional evidence to be taken where there is some prima 
fade evidence beaming upon the gflilt or innocence of the accused, but not where 
there is no evidence at all. 

Per Glover J, — The Sessions Judge, having found that an offence was com- 
mitted, and that the accused were bound by Ikw to give information respecting it, 
but that there was not on the record evidence of their omission to give that infor- 
mation, was competent under S. 422 to order the deficiency to be supplied ; the ob- 
ject of that section being the prevention of a guilty person’s escape through some 
careless or ignorant proceedings of a Magistrate, or the vindication of a wrongfully 
accused person’s innocence where the same carelessness or ignorance has omitted to 
record circumstances essential to the elucidation of truth. 18 IF. JR. 31 ; 9 B. Z. 
B, App, 31. 

PEBJUBY. 

32. To establish the offence of giving false evidence direct proof of the falsity 
of the statement on which the perjury is assigned is essential. But as legitimate 
evidence for this purpose, the law makes no distinction between the testimony of a 
witness directly falsifying such statement and the contradictory statement of the per- 
son charged, although not made on oath. Such a statement when satisfactorily 
proved is quite as good evidence in proof ot the charge as the criminatory statement 
of a person charged with any other offence and on ])recisely the same ground. That 
it is an admission of the accused person inconsistent with his innocence. 

As to the weight to be given to contradictory statements, the sound rule is that 
a charge of perjury is not maintainable upon proof of one such statement not on 
oath, or more than one if proved by a single witness only, unless supported by 
confirmatory evidence tending to show the falsity of the statement in the charge. 

With respect to tlie kind or amount*of confirmatory proof required, it must bo 
considered in each case whether tlio parti^ytlar evidence offered is aiiflicient to in- 
duce a belief in the truth of the contradictory statement or direct testimony. 
6 M. B. 342. 

33. Charges of perjury should contain a distinct assertion with regard to each 
statement intended to be characterized as perj ury, that it was made, that it is un- 
true ill fact, and that the accused knew it to be so when he made it, and the investi- 
gation of the Court should bo directed to each of those points singly. 

It does notfollow that all contradictions on oath by opposing witnesses neces- 
sarily involve perjury, nor is the making of a document without authority always for- 
gery. 9 TF. B, 51. 


*6ee S, 382 N. Cr. P. iS. 
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34. A statement, tmtinie to the prisoner’s, knowled/ye, made upon oath in the 
course of a judicial proceeding, amounts to perjury, notwithstanding the fact that the 
statement itself is immaterial to the matter before the Court. 19 W, Jt, 69. 

35. A charge of perjury held unproved without proof that the statement on 
which it was founded was given on solemn affirmation under Act V of 1840 instead 
of on oath. 4 W. K. 24. 

36. The failure of the Civil Court in a case of perjury to make a memo- 
randum of the evidence of the accused when examined before it does not vitiate the 
de})08ition8, if the evidence itself was duly recorded in the language in which it was 
delivered in such Court. 9 W. JR. 69. 

37. Case of perjury by females in which the majority of the Court refused to 
reduce the punishment. 7 TF. R. F, R R. 102. 

38. The prisoner was convicted of peijiiry by wilfully making a false state- 
ment in a verified petition presented under S. 19 of the Income Tax Act IX of 1869 
to a Tahsildar .• Held, that the TahsiJdar was not an officer competent to receive 
such a petition, and that no offence was committed. 5 M. 7?. 326. 

PERSONATION (for the purpose of a mit) P. C. S, 205. 

39. It is necessary to a conviction for false personation under S. 205 P.C. that 
the accused should have assumed the name and character of the person he is charged 
with having personated. The fact that he presented a petition in Court in the 
name of that individual, held, under the circumstances of this case, to be insufficient 
to show any intention of falsely personating such peison. 8 W, it. 80. 

40. To constitute the offence of false personation under S. 205 P. C., it is not 
enough to shew the aisumptiou of a fictitious name; it must also appear that the as- 
sumed name was used as a means of falsely representing some other individual. 4 
M. P. 18. 

41. Fraudulent gain or benefit to the offender is not aii essential element of 
the ofifence of false personation under S. 205 P. C., and a conviction for false per- 
sonation may be upheld, even where the personation is with the consent of the person 
personated. 1 M, P. 450. 

PUBLIC SERVANT (framing incorrect record or writing) P, C, S, 218. 

42. The intention is an essential ingredient in the offence contemplated by S. 
218 of the Penal Code. 8 W. P. 27. 

43. Where a Chowkeedar was charged under S. 218 P. C., with having made 
a false entry in a Chowkeedaree attendance-book, with a vieAv, to support a charge 
which was made against a Sub-Ins])ector of having made a fiilse report regarding 
the length of absence from duty of another Chowkeedar, and thereby to cause loss 
or injury to the Sub-Inspector, it was held that the intention was too remote to 
fall within S. 218. 19 W. P. 40. 

44. A kulkarni who makes a false report with reference to an offence commit- 
ted in his village with intent 4jc. is punishable under S. 218 of Penal Code. 7 P* 
P. A. J. 64. 

PUBLIC SERVANT (insulting or interrupting a-‘-during a jidiclal proceeding) 

P. C. R 228. 

45; Before a conviction can be had under S. 228 P. C. of offering an insult to 
a public servant, it must be proved that there was an intention to insult. 15 W.R. 62. 

46. In a conviction under S. 228 P. C. it ought to be stated that the Judge 
,was sitting in a stage of judicial jiroceeding, the nature of which should also be 
stated. 12 W, P. 64. 
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47. Held that prevarication 'while giving evidence does not constitute the of- 
fence under S. 226 P. C., of intentionally causing interruption to a public servant 
sitting in a judicial proceeding. 4 B. JR. 6. 

48. Prevarication by a witness may, though it does not necessarily, amount 
to contempt of Court within the meaning of S. 228 P. 0. and S. 435 N. Cr. P. C* 
10 B. B. 69. 

49. Held that refusing or neglecting to return direct answers to questions 
does not constitute the offence iinder S. 228 P. C., of intentionally offering insult 
or causing interruption to a public servant sitting in a judicial proceeding 4 B. B, 7. 

PUBLIC SERVANT (obstructing — in discharge of duty) P.C,S. 186. 

60. The refusal of a cart-owner to give his cart on hire to a Government 
Officer does not constitute the offence of obstructing a public Aservant in the dis- 
charge of his public functions within the meaning of S. 186 Penal Code. 9 B,B, 165. 

51 If a bailiff break the doors of a third person, in order to execute a decree 
against a judgment-debtor, he is a*trespasscr if it turn out that the person or goods 
of the debtor are not in the house; and under such circumstances the owner of the 
house does not, by obstructing the bailiff, render himself punishable under S. 183 
or S. 186 of the Penal Code. 7 B, It, A, J, 83. 

52. Conviction under S. 186 P. C. of obstructing a Mouzadar in the discharge 
of his duty, reversed, there being nothing to show that the Mouzadar is a public ser- 
vant. 8 W, B, 66. 

53. Escaping from lawful custody is not obstructing a public servant in the 
discharge of his public functions within the meaning of S. 186 of the Penal Code. 
2 B, B, 128. 

TKANSFER <^rc. FRAUDULENT {of property to prevent seizure) P. C, 8, 206. 

54. To bring a case under S. 206 P. C. there must be a fraudulent removal, 
sale, or transfer of property, or of some interest therein, intending thereby to pre- 
vent that property from being taken as a forfeiture or in satisfaction of a fine. 18 
W, E, 65. 

55. A person who fraudulently removes property intending thereby to pre- 
vent that property from being taken in execution*’ of a decree made by a Collector, 
commits an offence, and is punishable under S. 206 P. C. and not under S. 145 
Act X of 1859. 10. W, B. 46. 

TRANSPORTATION {unlawful return from) P, C, 8, 226^ 

56. To constitute the offence of escaping from transportation under S. 226 P. 
C., it is essential that the convict should have been actually sent to a penal settlement 
and have returned before his term of transportation had expired or been remitted, 
4 M, B. 152. 

XX. PUBLIC SERVANTS ( OFFENCES BY OR 

RELATING TO,) 

BRIBE. 

1. Where a Constable and others enter a house and apprehend certain per- 
sons as gamblers^ and afterwards release them on payment of a sum of money by 
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the latter, the offence committed is not house-trespass and extortion, but taking A 
bribe as regards the Constable, and abetment of that offence as regards the others. 
5 W. R. 49, 

2. The taking of a gratification by a Serishtadar to influence a Principal 
Suddar Ameen in his decisions, is sufficient to a legal conviction, tvhether the Serish- 
tadar did or did not influence or try to influence the Principal Suddar Ameen. 3 W. 
R. 10 . 

3. Case of offering a bribe to a jury-man. Although what passed between the 
prisoner and the jury-man might not have amounted to an offer of a bribe to the lat- 
ter, yet it was hold to be so when taken in connection with what passed between the 
prisoner and the jury-man’s brother. 1 tT. li. 36. 

, BRIBE {attempt to — Public Servant) 

4. A conviction on a charge of attempting to receive a gratiflcation for influen- 
cing a pubUc servant in the exercise of his public, functions, is illegal as disclosing 
no legal offence when it omits to state the person or persons for whom the gratifica- 
tion was obtained, or the public servant to be influenced in the exercise of his pub- 
lic functions. 3 W. R. G9. 

GRATIFICATION ( accepting corriiptly injiumcmg a Public 

Servant P. C. S. 162. 

5. A person who accepts for himself or for some other person, a gratification 
for inducing by corrupt or illegal means, a public servant to forbear to do a certain 
official act, is punishable, Aot under S. 161, but under S. 162 of the Penal Code. 
3 W, R 19. 

gratification {Public Servant taking a — improperly) P. C, S, 161*. 

6. On a conviction of taking illegal gratification, a simple order to refund the 
money taken is quite inadequate to the gravity of the offence. Although no appeal 
lay in such a case, yet the High Court upon a reference, having power to interfere, 
quashed the conviction. 16 W, R, 64. 

7. A putworee taking grain as a consideration for showing favor to the giver 
in the discharge of his functions as putwaree, should be convicted under S. 161, 
and not S. 165 of the Penal Code. 2 W. P. R. 148. 

TKAD£ {Public Set'vant unlawfully engaging in) P. C, S. 168. 

8. Hold, that where a person’s objeef was to deceive his employer by falsify^ 
ing account-books which wore in his custody, such deception being likely to cause 
damage to his employer, he was rightly ct^nvicted under S. 168 of forgery w'ith in- 
tent to cheat, instead of under S. 465 of simple forgery. 18 W. R. 46. 


XXL PUBLIC TRANQUILITY (OFFENCES AGAINST) 

AFFRAY-P. C. S. 159. 

1. Where the evidence in a case failed to establish any thing like an unlaw- 
ful assembiy, the conviction was reduced from rioting and being members of an un- 
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lawful assembly to one for affray, although grievous hurt from whiob death resulted 
was caused to. one of the persons. 12 W. E. 72. 


ASSEMBLY, UNLAWFUL, P. C. S. 141. 


2. In order to convict of the offence of being members of on unlawful assem» 
bly, it must be shown that the accused were actuated by a common object, and 
that the acts done by them, were of such a nature as to make them guitly under S. 
141 of the Penal Code. 9 TF. A. 19. 


3. There is no ground for the distinction between an unlawful assembly as a 
premeditated act and an affray as a sudden one ; for, according to S. 141 P' C. an 
assembly which was not unlawful when it assembled may subsequently become an 
unlawful assembly. 18 TF. jR. 2. ♦ 


4. To convict a prisoner of being a member of an unlawful assembly, and of 
culpable homicide not amounting,^urder, it must be shown that ho had an illegal 

object in common with, and took part, in the illegal act done by the others.. 1 IF. 

12 . 20 . 


opposite factions commit a riot, it is irregular to treat both parties 
as constituting one unlawful assembly and to try them together, inasmuch as |they 

do not have “ one common object ” within the meaning of S, 141 of tUo Penal Code*. 
12 IF. E, 75. 

6. Where land in the possession of A was encroached on by the servants of 
B who committed mischief on the land, and the servants of A assembled and resisted 
the encroachments, the High Court declined to interfere with the Magistrate's order 
convicting the servants of A of unlawful assembly, as there was no error in law in. 
the order of the Magistrate who found as a fact that tlie I’ight of defence of private 
property had ceased under cl. 4 S. 105 of the Penal Code. 12 IF. P. 43. 

7. Wliere the defendants, ryots of portion of atZamindary sold in execution of 
a decree of the Civil Court, reaped and carried away their crops despite the purcha- 
ser s people, and refused to allow- the purchaser’s people to seal and mark grain, 
which had been reaped, and the ryots wero assembled in such numbers and, so arm- 
ed that nothing could be done against them. Held by the High Court that the acts 

of the defendants did not amount to OA offence under 8. 141 of the Penal Code. 4 
M. E, App, 66^ 

8. Held that the act of the defendants in assembling and forcibly interrupting'a 

procession was forbidden by cJ. 4 S. 141 P. C., although the defendants acted up- 
on the ground that the procession was a nuisance or annoyance to them or their 
eommunity, 5 M. E. App. 6. ^ 

9. In this case in which the prisonejs were convicted of being members of an 
unlawful assembly under 8. 141 P. C. the Court held that the evidence was insuffi- 
cient to warrant a conviction, there being notlung to show what was the specific 

un aw ul object, within th^^ scope of jls. 3 and 4. of the persons composing the assem 
bly. 20 W. E. 78. * j. & 

10. It cannot b© said that a person intentionally joints an unlawful assembly, 
or continues in it, when it appears from the evidence that he went to the place 
where the members of the unlawful assembly wero gathered to prevent mischief be- 
ing done to his own property which he had a right to protect. 19 IF. E, 66. 

11. Y'here persons join an unlawful assembly for the purpose of committing 
an assault, and instead of preventing those armed from using their weapons, en»* 
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courage them to do ao, they are ia the same positioa as those members of the unlaw* 
ful assembly who struck the blows. 7 W. M. 58. 

12. A large body of men belonging to one faction, way-laid another body of 
men belonging to a second faction, and a fight ensued, in the course of which a mem- 
ber of the first mentioned faction was wounded and retired to the side of the road, 
taking no further active part in the affray. After his retirement a member of the 
second faction was killed ; Held by Normmi J. (whose opinion prevailed), that the 
wounded man had ceased to be a member of the unlawful assembly when retired 
wounded, and that ho could not under S.149 P. C. be made liable for the subsequent 
murder. 

Held hy JacJcson J. that ho remained a member of the unlawful assembly. 3 
B. L. R. A. J. 1. 

i 

ASSEMBLY UNLAWFUL (eock member of — guilty of any offence) 

commuted) P. (7. S. 149. 

t 

13. Held (Ainslie J. dissenting) that S. 149 P. C. is not intended to subject 
a member of an unlawful assembly to punishment for every offence which is com- 
mitted by one of its members during the time they are engaged in the prosecution 
of the common object. In order to bring a case within S. 149, the act must be done 
with a view to accomplish the common object of the unlawful assembly, or it must 
be proved that the offence, though committed in prosecution of the common object of 
the unlawful assembly, is one which the accused knew would be likely to be com- 
mitted in prosecution of the common object. 

Per Jackson J* Any offence done by a member of an unlawful assembly in pro- 
secution of the particular one or more of the five objects mentioned in S. 141 which 
is or are brought home to the uni awful assembly to which a prisoner belongs, 
is an offence within the meaning of the first part of S. 149. 

Where a ce rtain number of persons, members of an unlawful assembly (party A) 
attacked another party (B) who wore in occupation of land, with the view to diivo 
them off the land by force, and one of tho members in party. A fired a gun at and 
killed one of the persons in party, (B) in consequence of a sudden and 
unexpected resistance which was offered by party (B) it was held ( Ainslie 
*7. dissenting) on a consideration of the evidence that the persons composing party 
(A) other than the person who fired the gun could not be convicted of murder under S. 
149 P. C. The conviction was altered under the circumstances to one of rioting' 
armed with a deadly weapon under S. 148 of the Penal Code. 20 W. R. F, B. R. 5; 
11 A Z. R. 347. 

ASSEMBLY, UNLAWFUL {owner QT ocmpier of land not giving Police 

notice of)P, C, S. 154. 

<i 

14. Held that the owner or occupier of land on which an unlawful assembly is 
held, cannot be convicted under S. 154 P. C unless there is a finding that the riot 
was premeditated. 12 W, R. 75. 

HIOT {attended with murder,) 

/ 

15. Held by the majority of the Court {Seton Karr, J, dissenting) that an at. 
lack made in the morning by an unlawful armed assembly, with the object of rescu. 
ing two thieves who had been captured during the night, and in which murder 
was committed, was a premeditated attack for which all concerned were liable to 
conviction for riot attended with murder. 4 W, R, F, B, R, 8. 
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RIOT {liahility of penm on whose hehaJf — takes place )r, C, S. 165. 

16. A Zemindar ought not to be made liable under S. 156 P. C. for a sudden 
and unpremeditated riot which there was no reason to infer he could have anticipated, 
or thought likely to happen. 3 W, E, 54. 

RIOTING, P. C, S. 147. 

17. An assembly lawful in its inception may become unlawful by its acts. 

If force is used, the higher offence of rioting has been committed. 1 W. R, 19. 

18. Persons found guilty of rioting may, if the circumstances warrant it, be 

convicted of the several offences of rioting armed with deadly weapons, culpable 
homicide, and grievous hurt. 3 N, W. P. E, 174. ^ 

19. Two parties were convicted of rioting. One parly consisted et not less 

than five persons, who were all found to have been assembled together in the fight 
which took place, and it was also found that they, as well as their opponents, came 
armed with sticks, prepared to tight, and did fight. Held, that they were not impro- 
perly convicted of rioting, their common object being to assault their opponents. 

The other party only consisted of four persons. It was not found what object 
they had in common with the first party. The fight did not occur in a public 
place. Held, that they were not properly convicted of rioting. Held also, that 
had the fight occured in a public place, it might have been held that the common 
object, of both parties was to commit an affray. 6 N, W» P. P. 208. 

RIOTING (firmed with deadly weapons) P. C. S» 148. 

20. In a case of rioting with deadly weapons, the side found guilty of using 
them and causing grievous hurt ar^ properly punishable more severely than the 
men of the other side. 8 W.R. 3. 


XXII. STAMPS ( OFFENCES RELATING TO.) 

1. The passing off of a one anna stamp as a one rupee stamp is not counter* 
feiting a one rupee stamp. 2 W. E, 65. 


XXIII. STATE OFFENCES. 

WAOINa WAR (^against the Quern) P. C. S. 121. 

1. In a case in which the accused was charged with abetting the waging of 
war against the Queen under S. 121 P. C. it was held that the Calcutta Gazette 
of India were admissible in evidence, under S. 8 of Act 11 of 1855, to prove the 
proclamation and official communications of the Government relating to the war. 
15 W. P. 25. 


*See S. 57 of Act 1 of 1872. 

I 
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2. Application for pardon or mitigation of punishment for a political offence* 
(i. r. for waging war against a power in alliance with the Queen) should be made to. 
the Executive Governments 7 W. IL 100. * 


XXIV. WEIGHT AND MEASURES (OFFENCES 

RELATING TO) 

WEIGHT {being in possession of) P, C. 8. 266. 

1. The mere possession of weights in excess of the authorised standard will 
not support a conviction under S. 266 P. C. a fraudulent intent must be charged 
and proved. 1 B. K 181. 

WEiGUT {u8ing‘ a false) P. C». S. 264. 

2. Intention is an essential part of the offence of fraudulently using false in- 
struments for weighing ; and in the absence of any evidence of such intention in this 
case, the Court quashed the conviction and directed the return of the fines.. 
IS W. P. 7. 
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II. CRIMINAL PROCEDURE, 

I. APPEAL. 


AGENT {a 2 )p€al to) 

1. A Police Constable was tried and convicted by the Assistant Agent 
'df Vizagapatam under S. 44 of Act XXIV of 1859, and sentenced to fine and impri- 
sonment. On appeal, the Agent reversed the conviction and sentence on the ground • 
that there had been irregularity of procedure on the part of his Assistant in not 
recoixiing evidence for the prosecution, and in only taking down the substance of the 
l^risoner^s statement, and not the full statement as made. Held, that the question 
was whether there had been such error and irregularity on the part of the Assis- 
tant Agent as to prejudice the accused and to occasion a failure of justice. That if 
not, the order reversing the conviction was rendered bad in law by S. S. 42G* and 
439^ 0. Cr. P. C. That the accused did not appear to have been prejudiced. 
Consequently, the order of tho Appellate Court was set aside and a rehearing di- 
rected. 6 M. H. App. 45. 46. 

APPEAL {acquittal on) 

2. If the evidence which comes before a Sessions Judge in a regular appeal 
from a Magistrate’s order is not sufficient to reasonably satisfy him that the pri- 
soners have been rightly convicted, he ought to acquit them. 20 W, li. 1 3. 

APPEAL {(/rounds of) 

•3. Objections to the sufficiency of evidence are not a ground of appeal. 

2 W. R. 3. 

4. Where a Sessions Judge and Assessors find a prisoner guilty on his own 
plea, there is no ground of appeal. 5 W. R, 52. 

5. Tho pleas that the prosecutor is at fend with the prisoner, and the prisoner’s 
confession, was given at the instance of the Police, are not grounds of appeal. 

2 TT. K. 5. 

APPEAL {limitation of) 

C. Petitions of appeal to the High ^oiirt must be pretented within the sixty 
days. 4 W. 11 31. ^ 

7. In computing the time during which it is competent to a defendant to ap- 
peal against the sentence of a Magistrate the number of days taken by the Court to 
prepare a copy of the sentence should be omitted. 6 M, R, 349. 

APPEAL {petition of) 

8. Every facility should be allowed to prisoners to enable them to prepare 
their petition of appeal. 13 TT. R, 69. 

9. Criminal appeals to the High Court may be disposed of by single Judges. 


See S. 283 N. Cr. P. C. 
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Sessions Judge was nol competent under that section to convict the prisoner of an 
ofience of which he had been acquitted by the Magistrate. 

Held {by Fhear J.) on a consideration of the evidence, that there was not 
sufficient evidence on the record to support the conviction of the accused on either 
of the charges laid against him. J3 JV, E. 78, 

28. Where a Magistrate convicted under certain repealed sections of a law, 
the High Court refused to set aside tho conviction having regard to S. 426., 0. Cr. 
P. 0., as the conviction and sentence might have been passed under sections of the 
Penal Code, and no substantial injury had been done to the accused. 15 W, B, 49. 

HIGH COTJBT {appeal lies to) 

29. A person tried by a jury is entitled to an appeal on the facts of the offence 
was committed before the passing of the Penal Code. C IK. IL 1. 

30. An appeal lies against an order of the Session Court imposing a fine upon 
a witness under S. 228 P. C. for intentional insult to the Session Judge sitting in 
a stage of a judicial proceeding. Where tho High* Court were satisfied that the 
witness did not intend to insult tho Judge the order was set aside. 4 M. R, 14G. 

31. An appeal from a sentence passed by an Officer in a Non -Regulation Dis- 
trict invested with the powers mentioned in S. 445 A * 0. Cr. P. C. lies under S. 
445 C to the High Court only. 14 TK. E. 18. 

32. An appeal lies to the High Court from an order of an Officer in a Non-Ee- 
gulation District invested with the powers conferred by S. 445 A. 0. Cr. P. C., only 
when the conviction has been come to under tho powers specified in that section. 14 
TK. R. F. B. R, 33 ; 5. R, L, R. 658. 

33. The Assistant Magistrate having decided a case without examining the 
witnesses for the defence named by the prisoners, the Sessions Judge, on appeal, 
ordered the evidence of those witnesses to bo taken by tho Assistant Magistrate. 
Their depositions having been returned to him, the Sessions Judge proceeded to 
deal with the case under S. 422 •t 0. Cr. P. C. and convicting all the prisoners, con- 
firmed the judgment and sentence passed by the Assistant Magistrate. Held that 
the judgment of tho Sessions Judge (though in form confirming the Assistant 
Magistrate's judgment and sentence) was in substance an original judgment, and 
that, under S. 408, ^ 0. Cr. P. C. an appeal lay from it to the High Court upon 
the merits. 

With reference to the evidence and the probabilities of the case, the majority 
of the Court ( disseritient Norman^ C, J, ) acquitted the prisoners. 2 TK. R, 13. 

34. The prisoner was charged under S. 471 P. C. with fraudulently using as 

genuine a forged document, and having been tried before a Session Judge and jury, 
was convicted of that offence. ^ 

The Session J udge, considering the forged document to be of the nature of those 
specified in S. 467, sentenced the prisoner to 10 yearns transportation. 

On appeal, the High Court held that the charge should have distinctly set forth 
the offence as that of using a forged document of the nature of those specified in 
S. 467, and that, that not having been done, the trial by jury was illegal. The convic- 
tion and sentence were therefore annulled, and it was directed that the prisoner should 
be retried. 6 B. K A, J, 43. 

35. Appeals from convictions on trials by jury, where illegal evidence has been 


See S. 36 N. Cr. P. C. t See S. 282 N. Cr. P. C. J Bee S. 271 N. Cr. P. C. 
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admitted, should be dealt with on the same pnnciples as appeals in which thero 
has been a mis-direction by the J^udge or an omission on his part to give the jury 
proper dii-ection. 

The Appellate Court, where it finds that illegal evidence has been admitted, 
should consider whether it is such as is likely to have eicercised a prejudicial influ- 
ence on the minds of the jury, and if the Court be of opinion that it is so, it will 
treat the case as if it had been tried by a Session Judge with the aid of Assessors. 
If the evidence, (after omitting that portion of it which should not have been ad- 
mitted) is sufficient to sustain the verdict, the conviction will be upheld. 

In exceptional cases, where the evidence is of such a character as to suggest 
the consideration that its real value cannot fairly be appreciated, except by a Court 
which has heard that evidence given, a new trial will be directed. C JB. R, 47. 

HIGH COURT {a^^peal does not lie toy 

36. Ho appeal lies to the High Court under Act XXXVII of 1855, from a 
conviction by the Deputy Commjssioner of the Sorithal Pergunnalis. 17 IF. jR. 11. 

37. When an Appellate Court under S. 422 * 0. Cr. P. C., directs a Court of 
first instance to take additional evidence, an appeal on the merits to the High 
Court is not thereby given. 6 B, R. A, •/. 64 ; 15 W, R. 33 ; 6 B, L. R. 483. 

INQUIRY (direction of further) N. Cr, P. C. S, 282. 

38. When an Appellate Court directs further evidence to be taken by Sub- 
ordinate Court under S. 422 0. Cr. P. C., it is competent to the Subordinate Court 
before which such evidence is given, if any offence against public justice as described 
in S. 169 to. Cr.P.C. is committed before such Court by a witness whoso evidence is 
being recorded therein, to send the case for investigation to a Magistrate under the 
provisions of S. 171 t 0. Cr. P. C. 15 W. R. F, B, R. 64 ; 6 B, Z. R. 698. 

MAGISTRATE OF THE DISTRICT (appeal lies to) 

39. Government may by proclamation declare and direct that an Assistant 
Collector in charge of the Collectorate, during the absence of the Collector, shall be, 
during that period, ‘‘ the chief officer charged with the executive administration of 
the District in criminal matters;** and such officer being, within the meaning of S. 14 
§ 0. Cr. P. C. the Magistrate of the District’* may hear appeals from Subordinate 
Magistrates, under S. 412 $ of the Code. 3 B, R. 18. 

MAGISTRATE OF THE DISTRICT (appeal does not lie to) 

40. Held that no appeal lies where the sentence of imprisonment and of fur- 
ther imprisonment in default of payment of a fine does not, in the aggregate, exceed 
the term of one month. 3 B. R, 15. 

41. There is no right of appeal because the united sentences in three separate 
cases amount to more than a month’s imj^isonmeut. 6 IT. R. 51. 

OPINION (diference of— between two Judges of tlw High Court) 

42. Where a difference of opinion arises between two J udges of the High 
Court in a criminal appeal, the opinion of the Senior Judge prevails, under S. 36.of 
the Letters Patent, notwithstanding S. 420. § 0. Cr. P.C. \0W, R, F, B, R. 45 ; 6 
W. R. 88. 


* See S. 282 N. Cr. P. C. t See S. 468 N. Or. P. C. + See S, 471 N. Or. P. C. 

§Repealed by N. Or. P. C. I See S. 256 N. Cr. P. C. 
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43. S. 13 Act XXIV vie., c. 104 and S. 27 of the Letters Patent of the High 
Court, apply to the Court in its revisional as well as in its appellate jurisdiction. 

Held by Morgan, G. J., and Turner J. ( ’Rosa and SpanMe, «7. J. diaaenting). 
That when a case is heard by a Division Bench, and a difference of opinion arises, 
the opinion of the Senior Judge must prevail, and the order must issue in accord- 
ance with his judgment, a reference to a third judge being beyond the competency 
of such Division Bench, and an order in accordance with the views of such third 
judge and the junior judge is not valid. 

Held also that an application to set aside such an order, is not in the nature 
of a riview of judgment, and is cognizable by the Court. 

Where an order has been actually issued by the High Court, a Division Bench 
will not disturb the same, unless in the opinion of a majority of the Court the order 
is bad. 2 N, W, P R, ♦117. 


PERSON ACCDSED. 

44. The words accused person in S. 43d *0. Cr. P. C. do not apply to a 
party who has been convicted by the Magistrate under S, 411 1 0. Cr. P. C. from 
whose sentence there is no appeal. 10 W. R, 16. 

45. A person sentenced to one month^s imprisonment by a Magistrate, from 
which sentence no appeal is allowed under S. 411 0. Cr, P. C* is not an accused 
person within the meaning of 8. 436 of the same Code, so as to be admitted to bail 
by the Court of Session, when his case is referred to the High Court under S. 434 
of the Code. 1 R. L, JR. A, J. 7. 

PRIVT COUNCIL {appefi^ io) 

46. No right of appeal to the Privy Council exists in any matter of criminal 
jurisdiction. 18 W. E, 407. 

47. In criminal cases the High Court will not, in general, grant leave to ap- 
peal to the Privy Council, unless some important question of law or practice, or 
jurisdiction is involved. 10 B. E. 75, 76 ; 7 H. IL A, J, 77. 

SESSIONS COURT (ap>peal liea to) 

48. An appeal lies from the summary determination of the Magistrate of a 
Zilla, under S. 16 Act XXXV of 1850 to the Session Judge. Such appeal need not 
be preferred within 8 days under S. 14 Reg. XIX of 1827. 6 JR. E, A. J. 45. 

49. Convictions under the Police Act V of 1861. are appealable like other con- 
victions. Where the appellants are convicted by an officer exercising the powers of 
a Magistrate and sentenced to imprisonment exceeding the limit prescribed by S. 
411 0. Cr. P. C., the appeal lies to the Sessions Court. 5 W, E. F. B. E. 22. 

50. The Sessions Judge, on appeal, without trying the merits of the case, re- 
versed the Magistrate's conviction in a case of theft upon a point of law, reading the 
Penal Code by the light of his knowledge of the English Law. The High Court re- 
versed the Sessions Judge’s reversal of the Magistrate’s conviction upon the ground 
that his decision was wrong in point of law, and directed him to re-apprehend the ac- 
cused, and re-hear the appeal on the merits. The Sessions J udge thought that the High 
Court had no power to order the re-apprehension of the accused, and proceeding to 
re-hear the appeal in the absence of the accused, acquitted him. Held that the 
re-trial in the absence of the accused was a nullity ; that if the accused had been 
convicted instead of being acquitted, the case would have had to be re-tried ; but 
hat, as the Sessions J udge had declared his opinion that the evidence did not make 


See S. 390 N. Cr. P. 0. t See S. 273 N. Or. P. C. 
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out a case of guilt, it would be merely vexatious to the accused to order tlio re-trial 
of the case in his presence ; that the High Court not only had the power to order the 
re-apprehension of the accused, but was quite justified in making the order j and 
that the Sessions J udgo was boiind to obey the order, and was highly censurable for 
his disobedience and for the course which he thought proper to adopt. 3 W, B. 4* 

SESSIONS COURT (appeal does not lie to) 

61. No appeal upon the merits can bo entertained from a conviction which 
was based on no legal evidence, and which was absolutely bad in law. 8 W, jR. 59. 

62. No appeal lies to a Sessions Judge from the order of a Magistrate fining 
a defaulter under S. 25 of the Income-Tax Act IX of 1869. 14 W, It 71. 

53. There is no appeal from a conviction under S. 11 Act XI V of 1868 for a 
registered prostitute neglecting to appear for oxainination. 17 R, 12. 

64. No appeal lies from an award of compensation passed under S. 22 cl. 5 
Act 1 of 1871. 3 N. IF. 1\ R, 200. 

65. There is no appeal to tlfo Court of Session from an order made by a 
Magistrate, under S. 409 * O. Cr. P. C. requiring a penal recognizance to keep tho 
peace under S. 280. t 

The Court of Session may, however, in such case, under S. 434 J of tho Code, 
call for and examine the record of tho Court below ; and, if it shall bo of opinion 
that tho order of the Magistrate is contrary to law, refor the proceedings for tho 
orders of the High Court. 3 B. It 1. 

56. Having regard to S. S. 46 § and 411 $ 0. Cr. P. C. it was held that wlicro 
the sentences passed on an accused by a Magistrate are awarded for separate ofFencea 
committed on different occasions, tliero is no appeal to tho Sessions Judge by reason 
of the two sentences, each of which was within a limit of one month, having been 
passed at the same time, and being together in excess of that limit. 10 IF. It 3, 

SUPERINTENDENT OF POLICE (appeal to) 

57. Appeal lies to tho Superintendent of Police from order of tho Magistrate 
directing raamtonance of chowkeedar in possession of Chakeran land. 1 W. R, 12. 


II. CONTEMPT OF COURT. 

1. Thc.resistence of process of a Civil Court is punishable under tho Code of 
Criminal Procedure. 10 W, R. B H. 43. ^ 2 A. K. 21. 

2. Any officer of the High Court who asks for or accepts a^present from any 
person in whose favour judgment is prdhounced by the Court, is guilty of a gross 
breach of duty and a contempt of Court, ^o also any person who offers or gives such 
present is guilty of a contempt of Court. 8 IF. R, 32. 

3. An accused person, against whom a, proclamation has been issued, must, 
tmtil he has surrendered, bo regarded as in contempt, and the Court will not entertain 
any application on his behalf. 2 N. IF, P. jK. 441. 

4. An order striking off a case on account of the little prospect of bringing tho 
guilty parties to trial, cannot dispose of the question of contempt of Court arising 
out of the fact of the accused having absconded to evade justice. 7 IP. JR. 40. 


* See S. S. 267 b 269 N. Cr. P. C. t See S. 489 N. Cr. P. C. ^ See S, S. 295 b 
296 N. Cr. P. C. § S. 314 N. Cr. P. C. $ See S. 273 N. Cr. P. C. 
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5. The Magistrate convicted the defendant of contempt of Court under S. 631* 

O. Cr* P. C. and sentenced him to pay a fine of Rs. 10, or in default two days’ im* 
prisonment Held, that the Magistrate had not exceeded his powers. 6 M, R, App. 16. 

6. The defendant was convicted of contempt of Court under S. 163 0. Cr. P. 
C. for having refused to sign a deposition given by him as a witness in the course 
of a revenue Inquiry. The High Court set aside the conviction. 6 M. R. Jyjp. 14. 

7. Where in punishing for contempt of Court, the summary procedure sane- 
tioned by S. 163 O. Cr. P. C. is followed, the Court must sit as tho Court before 
which the ofienco was committed, and not in any other capacity, and is bound to 
take cognizance of the contempt on the day on which it was committed. In such a 
case imprisonment cannot be added to fine as a punishment. In a case which is 
not dealt in a summary manner, the offence must under S. 163 be tried by an officer 
other than the person before whom the contempt was committed. 12 W, R. 18. 

8. A Criminal Court inflicting a fine for contempt of Court should speoificalljl^ 
record its reasons and the facts constituting the contempt, with any statement tho 
offender may make, as well as the finding and senjjence. Where this course was not 
adopted, the High Court set aside the order inflicting a fine. 4 M. R. 229. 

9. Under S. 163 0. Cr. P, C. if a Court before which tho offence of contempt 
under S. 179 P. C. is committ«l, comdders that a sentence of imprisonment is 
called for, it sliould record a statement of the facts constituting the contempt and 
the statement of the accused, and forward the case to a Magistrate. 11 IF. R, 49. 


III. EVIDENCE. 

1. An Appellate Court is bound precisely in the same way as the Court of 
first instance to test evidence extrinsically os well as intrinsically. 17 W» R, 59. 

2. Every trial must bo complete in itself. In deciding on the guilt of a prison- 
er, the proceedings in other trials ought not to be relied upon. 6 W, R. 7, 

3. The evidence of persons who are themselves liable to punishment should bo 
carefully sifted and tested before they can be relied on in a Court of Law. 6 W, R. 77. 

4. Evidence which does not support a conviction on a criminal charge can- 
not justify a removal from a profession, (tho present case being that of a mooktear). 
9 IV. R. 29. 

5. A conviction under S. 28 9 P. C. quashed, inasmuch as evidence did not 
allude to the negligence of which the accused has been found guilty, and because 
the evidence was not taken in the presence of the accused. 2 IK. R. 51. 

6. Case quashed as decided contrary to law on the unsupported statements of 
prosecutor and prisoner, without reoordium the evidence offered on either side. 
2 W. R. 47. 

7. A conviction ought not to be reversed by reason merely of the weaknes® 
of the reasons assigned for it, when there is ample evidence of the guilt of the pri" 
Boners. 8 W, R. 40 

8. A prisoner acquitted of criminal breach of trust may, on the same evid" 
enoe, be convicted of dishonestly receiving stolen property. 4 IK. R. 21. 

9. In a case in wUoh the complainant charged the accused with cutting and for- 
cibly carrying away his crop of paddy, the Assistant Magistrate directed the crop to bo 
attached, and deputed an Ameen to hold a local investigation, and subsequently, 


* See. S. S. 435 & 436 N. Cr. P. C. 
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after examining the Ameen, but without taking the evidence for the prosecution, he 
held the complaint to be a false one, and ordered that the complainant should pay a 
compensation to the accused, and that the crop should be made over to the accused. 

The High Court set aside the Assistant Magistrate’s order, and ordered that 
the money paid under it should be returned to the complainant, and that the case 
should be re> tried by a Magistrate after recording the evidence of the complainant 
and his witnesses. 20 W. 2i. 69. 


ACCOMPLICE. 

10. Where the Magistrate erroneously treated a witness as an acoomplice, and 
granted him a conditional pardon : — Held that his. evidence did not require corrobo- 
ration. 6 B, B. 85. 

11. Held that the English practice shonld be followed Ss to the Amount of 
corroboration required to support the evidence of an accomplice, which is, that when * 
he speaks as to two or more persons having been concerned in the same offence, hia 
testimony should be confirmed, not^nly as to the circumstances of the case, but also 
as to the indontity of the prisoners and that any prisoner as to whom hia testi- 
mony is not supported , should be acquitted. 3 B. M. 57. 

12. Held, that where the evidence of an accomplice is uncorroborated, the 
correct practice requires Session Judges not merely to tell the Jury that it is unusual 
to convict on such evidence, but that he should also tell them that it is unsafe, and 
contrary both to prudence and practice to do so ; yet that his omission to state this 
does not amonnt to an error in law. 6 B/ E, A, J. 57. 

13. A person is nob, by reason of being an accomplice, disqualified from giving 
evidence either for or against a prisoner. 6 W, E, 92. 

14. A prisoner should not be convicted on the sole and uncorroborated evidence 
of an accomplice who was made a witness after a pardon was granted to hini. 9 
TT. R 28. 

15* The Court ( Mitter and Pontfex J, J.; Glover J. dmaiting) refused to con- 
vict in this case on the uncorroborated testimony of an accomplice who had pre- 
viously been convicted of the same ofienco on her own confession, 20 W, E, 19. 

16. ‘There is no rule of law, that the uncorroborated evidence of an accomplice 
is insufficient for a conviction. 4 M, I?. App, 7. 

17. The High Gout refused to interfere with the reception by the Sessions 
Judge of the uncorroborated evidence of accomplices. 5 W. E. 11,80 ; 10 W, E. 63.; 

19 W. E. 48. 

18. Although under S. 133 of the Indian Evidence Act, the conviction of a 
prisoner on the uncorroborated testimony of an accomplice is not illegal, the Court, 
having reference to illustration ( b ) S. 114 of that Act, considered in this case that 
the accomplice was unworthy of credit. 19 TF. E, 43. 

19. Although, by S. 133 Act 1 of \St2, an accomplice is a competent witness 
against an accused person, and a conviction would not be illegal merely because it 
proceeded upon the uncorroborated testimony of an accomplice, yet it would be un- 
safe, where the testimony of the accomplice is not corroborated in any material 
point, except by the confession of a fellow-prisoaer, whose testimony likewise re- 
quires corroboration, to convict the accused. 19 W. E. 68. 

20. Case of murder, where those prisoners whose conviction depended on 
the uncorroborated evidence of Accomplices and an accessary after the fact, were 
acquitted. 5 W. E» 59. 

21. ' Where although the Judge thought that the evidence of two. witnesses 
w'as inadmissible against the prisoner as being the evidence of accomplices, yet he 
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did not tiilnk the evidence in the case legally sufficient to justify the conviction of 
the prisoner, the High Court declined to interfere under S. 404 * 0. Cr. P. C. Consi- 
dering that the question of admissibility was a quite different matter from that of 
credibiUty. 18 W. B. 4. 

4 

AFFIDAVIT (contradiction upon) 

22. Important statements made in verified petitions to the High Court, if un- 
true, should be contradicted on affidavit. 8 B. A, t/. 12G. 


APPROVER. 


23. The evidence of an approver is not sufficient to convict a person chai^d 
with an offence. 3 B. L. R. A, J. 66 \ 12 W. R. 5. 

24. I A Session J udge should not permit the evidence of an approver who 
was examined as a witness before the committing Magistrate to be laid before the 
jury by whom the prisoners were tried. 4 M. R. App, 22. 

25. In a case in which the principal evidence against an accused is the evi- 
dence of an approver, a Sessions Judge should carefully warn the jury of the infir- 
mity which attaches to that evidence, and ho should also tell them (if the fact be so ) 
that the approver is speaking under the influence of any offer of conditional pardon. 

The corroboration of the evidence of an approver should arise from other evi- 
dence relative to facts which implicate the prisoner in the same way as the story of 
the approver does. 10 IF. R. 17. 

26. The evidence of an approver for whoso appearance at the trial there was not 
the slightest reason, and the mere fact that in the houses of each of the four prison- 
ers only one article of the stolen property was found, was held insufficient, under the 
circumstances of this case where the best witnesses were not examined, to support a 
conviction of the prisoners on a charge of dacoity. 8 W. R, 57. 

ATTESTATION OF MAGISTRATE. 


27. The attestation of a Magistrate stating why ho could not proceed with the 
further examination of a witness is prvnwt, facie proof of that fact, and may bo laid 
before a jury. 12 IF. R, 51. » J 


TF. 


28. A Magistrate ought not to uso a lithographed stamp of his signature. 14 
R* 81. 


certificate required under S. 205 t 0. Cr, P. C. need not be in the 
hand-writing of the presiding officer, but may bo under his hand only, ( i, c, ) signed 
by him. 

Whore a jury is satisfied as to the genuineness of an attestation by a Magis- 
trate, it is unnecessary to call tho Magistr^.te to swoar to his signature, 8 W. R. 55. 


COMMUNICATIONS (privileged) 

30. Under S. 24 Act II. } of 1855, there is no privilege as to communications 
between mooktears and their principals . Tho word ^‘Attorney’* in that law being 
confined to Attorneys of the High Court. 10 W. R. 14 ; 1 B. L. R, A. J. 8. 

CONFESSIONS. 

31. A person may be convicted of murder on his own confession. 6 W. B. 83. 

32 A voluntary and genuine confession is legal Aid sufficient proof of guilt. 7 
F. li. 41 J 6 TF. B. 73. 


* See S. 297 N. Or. P. 0. t See S. 346 H. Cr. P. C. t See S. 126 of Act I of 1872, 
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33. The whole and not part of a prisonor’s confession must be taken In order 
to his conviction. 5 R. 70. 

34. A prisoner’s confession must be taken in its entirety. Where a prii^ner 
confessed that he did not suspect his wife’s iidelity ; that ho left home on business ; 
that on his return he saw what convinced him of his wife’s iulidolity ; and that, 
maddened at the sight, he killed both her and her paramour, — Held that he was 
guilty of culpable homicide not amounting to murder, and that the case was one in 
which he ought to be treated with lenity. 8 W, E. 38. 

35. The admission of prisoners in their own statements before the Magistrate 
ought to be given in evidence at the trial. 4 W. E. 18. 

36. A detailed confession made by an accused before a Magistrate, but retract- 
ed on the examination being read over to him in confirmity with S. 205"^ O. Cr. P. C. 
does not amount to a confession, although tho plea for retractii^ the confession, viz, 
ill-treatment of tho accused by the police, may bo inquired into and found to be un- 
true. 9 H. R. 344. 

37. Case of a person convicted of adultery on his own admission coupled with 
the evidence. 7 W, R, 59. 

38. A Sessions Judgo, after a prisoner upon his trial has pleaded what in ef- 
fect amounts to a pica of not guilty, is not justified in convicting the prisoner solely 
upon a confession made before tho committing Magistrate. 2 N, W» P. E, 479. 

39. Tho words actually used by an accused, who is said to have confosaod, 
ought to bo ascertained. The Court should not accopt merely the conclusions at 
which the witnesses, deposing to a confession, themselves arrived, from the answers 
which the accused gave to questions put by them. 

Where an accused makes two distinct statements, the one amounting to a con- 
fession of guilt, the other repudiating guilt, — if the one statement is taken against 
the accused, tho other also must be taken, for what it is worth, in his’favour. The 
Court ought to weigh well tho relative credibility of tho two statements before it 
accepts the one in preference to the other. 

Documents which were in the record sent up by tho Magistrate, but which 
wore not put in evidence before the Sessions Judge, wore looked at because they 
told in favour of the prisoner. 10 P. R. 332. 

40. To give weight to confessions of prisoners recorded under S. 149f O. Cr. 
P. C. there should be a judicial record of the special circumstances under which 
such confessions were received by the Magistrate, showing in whose custody the 
prisoners were, and how far they were quite free agents. 5 W. R, 6 

41. To make the confession of a prisoner, not uttered in presence of a Ma- 

gistrate, admissible in evidence, the fact discovered must be one, which, of its own 
force, independently of the confession, wpuld be admissible in evidence, 3 318. 

42. S. 149 O. Cr. P. C. refers to cases where the confession of a prisoner has 
been made to the Magistrate conducting the investigation and not to the Police. It 
is only when properly made to the Magistrate that the confession can be used as 
evidence against the prisoner. The mere standing by of the Magistrate when the 
confession is being made to the Police is not sufiioient. 12 W. R. 82. 

43. The properly attested confession of a prisoner before a Magistrate is suf- 
ficient for his conviction without corroborative evidence and notwithstanding a 
Bubsequwit denial before the Sessions Court. 6 IT. P. 81 ; 8 W. R. 40 ; 12 W. R. 49. 

44. It is not necessary for a Sessions Judge to read out to prisoners confes- 
sions made by them before a Magistrate and ask them if they have any objection to 


""See S, 346 N. Cr. P. 0. t See S. 26 Act 1 of 1872. 
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the reception of these confessions. The examination of prisonefli before a Magis- 
trate is to be received in evidence, and the attestation of the Magistrate is prima^ 
Jade proof of the circumstances. \iW, R. 9. 

45. Merely being seen getting on l)oard a boat with four persons who have on 
their own admisdons been convicted of belonging to a gang of daooits, Is not sufE- 
cient evidence against those so seen. 

To make an admission of guilty knowledge of the means by which money sup- 
posed to have been acquired by dacoity was obtained, evidence under S. 150'"^ O. 
Or. P. 0. it must be shown that the admission was antecedent to the discovery of the 
money. 17 W. B* 50. 

46. An admission of crime, when fairly made after due warning, is not inad- 
missible, simply because, at the time it was made, no formal accusation had been 
made against the party making it. 4 W, R, 10. 

47. The admission of an accused cannot be taken to be corroborative evidence^ 
or any evidence at all, against any body other than himself. 6 W. 22. 84. 8 W, B, 35: 
2 N. W. P. 22. 336. 

48. An admission by A and B that tho crime charged against them was com- 
mitted by 0 and D, and that whatever share they had in it was under compulsion, 
is not a confession on which any person ought to be convicted. 7 W, B. 8. 

49. The confessions of a prisoner in ono case in which he was convicted 
- cannot be used against him in another case, unless they are disposed to on oath 

oitber by the person who took them down or by some one else who heard them. 
10 W. 22. 56, 

60. Under 8. 30 Act 1 of 1872, tho statement of fact made by a prisoner 
which amounts to a confession of guilt on his part may be taken into consideration 
so far, and so ^far only, as that particular statement of fact itself extends, against 
the other prisonera who are being tried, as well as himself, for the offence which is; 
thus confessed. 19 W, 22. 16. 

51. To render the confession of one prisoner jointly tried with another admis- 
sible in evidence against the latter, it must appear that that confession iraplieatea 
the confessing person substantially to tho samo extent as it implicates the person 
against whom it is to be used, in the commission of the offence for which theprisonr- 
ers are being jointly tried. 10 B, L. 22. 453; 19 TF'. 22, 67. 

52. Tho confessions of persons tried jointly for the same offence may, by 9. 
30 Act I of 1872, be ‘‘considered” as against other parties then on their trial with 
them, but such confession, when used as evidence against others, stand in need of 
corroboration, and cannot be used as corroborating in any way the evidence of ap- 
provers against such other parties. 

‘ S, 30 Act I of 1872 ought to be cona^^rued with great strictness, and the 
confession of one person is not admissible in evidence against another, although the 
two are jointly tried, if one is tried for thb abetment of the offence for which the 
oilier is on his trial. 19 ]^. 22. 57. 

53. The statement of a person tried jointly with other persons for the s^me 
offence is not made less of an admission, as to all that the person knew concerning 
the offence, affecting himself and the other persons, by the fact of the Court not 
thinking him guilty of the offence charged. 5 N. W. P. 22. 213. 

« 54. The practice of taking prisoners before Magistrates not having jurisdic- 

tion in the case, for the purpose of getting a confession recorded, is not generally 
desirable but such a confession is legally admissible in evidence when duly proved* 
7 B. 22. A. J. 56. 


• See. S. 27 Act 1 of 1872. 
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55. A confession made to Joint Magistrate of a District in charge of the Slider 
Sub-Division, is receivable in evidence, although the Joint Magistrate may not have 
been specially empowered under Act YIII ^ of 1869 to receive tbo confessions of 
prisoners. 13 TK. K 69. 

56. The confession of an accused person taken by a Magistrate having no Juris* 
diction to commit or try him, Is imperfect. If not signed by the accused person or 
attested by his mark, and is inadmissible in evidence. (S. S. 122 and 346 N. Cr. P. 
C. ) 10 B. B. 166. 

57. Although the averment on tho record of a Magistrate by whom a priionor 
is tried, that the oocused, before making a confession, was warned that it was optional 
with him to answer tho questions put to him or not, is on appeal conclusive as to 
the fact of such a warning having been given, it is not conclusive to show that such 
a confession has not been made under the influence of fear en^ndered by previous 
maltreatment or is not otherwise valueless. 

Allegations, made in a regular and proper manner before a Sessions Court on 
appeal, that a confession made by^he accused before the Magistrate who tried tho 
case was made under such circumstances as to preclude its udmissibilitv in, or dimi- 
nish its value as evidence, should receive duo nttoution and bo oiiqiiired into. A Ses- 
sions Court refusing to make such inquiry commits a grave error in law and pro- 
cedure. 

Upon an inquiry wheih the High Court directed the Session Judge to make 
into such an allegation^ the prisoners wore orden d to be, and were, solemnly affirm* 
cxl, and the prosecution neither objected to the form of tho order nor to tho affirma- 
tion of the prisoners, and moreover cross-examined them, but objected to their 
evidence being used u(>on the return of the inquiry. It was held that the objec- 
tion, though possibly good if taken in time, was too late, and that tho evidence of 
the prisoners might be used, whether the order directing them to be affirmed 'wm 
correct or otherwise. 

Whore during such an inquiry the Sessions Judge accorded his sanction to the 
prosecution for perjury of some of the witnessoH who deposed on behalf of the pri- 
soners, the High Court considered such a proceeding improper, and eminently cal- 
culated to defeat the object of tho inquiry. 8 1), It. A, J, 126. 

58. When prisoners coufess in the most circumstautial manner to liaving 
committed a murder, the finding of the body is not absolutely essential to a con- 
viction. 4 W. B. 19, 

59. An admission by the husband in the presence of sovoral witnesses, that he 
had killed the wife, and that she died after receiving the kick was held to bo direct 
evidence against him. 8 W, R, 29. 

60. The accused confessed to a Police Constable, on; being assured by him that 
nothing would happen to her, that sho had*killed her new-born child, and had buried 
it in the enclosure of her house. This statenmnt led to the discovery of some bones of 
the head of an infant, stone stained with blood, and a knife, with which stone and 
knife, sbe said that she had killed her child. Before the Committing Magistrate she 
made the same statement. In her trial before the Session’s Judge, she admitted the 
brith of the child, she stated that it did not cry and that she buried it, not knowing 
whether it was alive or dead. She also stated that the Police Constable had pres- 
sed and threatened her and told her, that if she confessed the truth nothing would 
happen to her. She denied having killed the child with the stone and sickle, and said 
that she had merely pressed it on the ground and then buried it. There was no 
evidence to show that the child was bonx alive. Held, that the confession be- 
fore tlie Magistrate was irrelevant, and that the Court was not prepared to say that 

^ Itepealed by Act X of 1872. 
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the confession made before tho Session Judge was made after the impression caused 
by the promise of the Police Constable had been fully reruoved, and that looking at 
the fact that a promise of safety had been made, that the confession was, even if ac- 
cepted, of a limited character ; that there was nothing to show that the child was 
bom alive, and considering that if the child was born dead, the accused might, un- 
der fear of exposure and disgrnac, have wished to conceal the bodyi the accused 
must be acquitted of murder. 5 N. W, P, 11. 8C. 

Gl. W., a travelling auditor in tho service of the G. I. P, Railway Company 
having discovered defalcations in the account of the prisoner, who was a booking 
clerk of the Company, went to him and told him that “ho had better pay the money 
than go to jail” and added that “ it would be better for him to tell the truth, ** after 
which the prisoner was brought befoio the Traffic Manager in whose presence ho 
signed a receipt for,*and admitted having received, a sum of Rs. 82G-8*0. The pri- 
soner was subsequently put on his trial for criminal breach of trust as a servant in 
respect of this and of other sums : — Held that the words used by W., the travel- 
ling auditor, constituted an inducement to tho pri^sonor to confess, and that W. was 
a person in autliority within tlui meaning of S. 2*1 of tho Indian Evidence Act, and 
that tho receipt signed by the prisoner was, therefore, not admissible in evidence on 
his trial 

Held also, that the High Court, in considoring n point of law reserved under 
cl. 26 of the Letters Patent, wlioro it is of opinion that evidence has been improper- 
ly admitted as to one of two heads of charge of whicli a prisoner stands convicted 
(tho two heads of charge relating to distinct ami separate olicnees) and that tho 
conviction on such head of charge is bad, has power to review tho whole case and, 
if it appears that tho evidence improperly admitted could not reasonably bo sup- 
|K)8od to have influenced tlie jury as to tho hitter head of charge, ought not to set 
aside the conviction on that liead of charge but should proceed to pass judgment and 
sentence on iL 

Serable, S. 167 of the Indian Evidence Act applies to criminal trials by jury 
in the High Court, 9 B, li. 358. 

62. Admissions made by prisoners to Police Officers, while in their custody, 
are not admissible in evidence, particularly wlion no witnesses are called to prove 
them. 3 W, B, 21. 

63. The accused made a confession to n Police Inspector, part of which re- 
lated to the concealment of certain jewels, anil in consequence of the information so 
received, the jewels were discovered : — Held, that under S. 27 of the Evidence Act 
that part of tlio accused’s confession which described his assault on the deceased, 
and her consequent death, and the way in which he became possessed of tho jewels 
related distinctly to the fact of the discovery of the ornaments, and might be prov- 
ed against the accused. 19 W. B. 51. 

64. An admission obtained from a prisoner by persuasion and promises of im- 
munity by the Police, ought not to bo r<v,eived in evidence, as being indirect con- 
travention of S, 146 # 0. Or. P. C. 9 W. B. 1C. 

65. A Magistrate acts without due discretion when, as a prosecutor; he holds 
out promises to prisoners as an inducement to thorn to confess. 1 W. E. 24* 

66. A confession made to a private individual may bo evidence against the pri- 
soner if proved by the person before whom tho confession was made. 13 W. B, 69^ 

67. Admissions made by a prisoner’s Vakeel cannot be used against the prifoav 
er. 17 IT. R. 49. 


*See S. 120 N. Cr. P. G. 
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68. A Oonfessioa should bo recorded iu the language in which it is made. 
4 N. W. P. R 16. 


CORROBORATION. 

69. S. 48 * Act II of 1855 is applicable to criminal trials. C W, R. 5. 

70. Rule as to corroboration of the evidence of approvers laid down ge- 
nerally, and in a case where the charge is one of belonging to a gang of dacoita un- 
der S. 400 of the Penal Code. 11 W, B. 21. 

71. Comparison of signatures is one kind of corroboration which would justify 
a conviction on the testimony of a single witness in a case of false evidence. 5 
W. E. 98. 

72. There is no rule of law which prevents the admission witl^ut corrobora- 
tion, of the evidence of a witness who says he committed breaches of the law with 
the accused, if the witness is not open to the same charge as the accused. 13. 
IF. P. 24, 

73. The practice of not examining a Police Officer who investigates a case 
condemned, Tiie statements made to him might be pi*oved by him in the witness- 
box and would be admissible to corroborate the evidence of other witnesses on the 
same point given in Court before the Magistrate and Sessions Judge, under S. 31 tAct 
II of 1855. 11 TF. R. 25, 

74. A Judge sliou id compare the statements of the witnesses recorded by the 
Magistrate at the preliminary investigation, with the evidence of the same witnesses 
at the Sessions. 5 TF. R. 54, 

75. S. 28J Act II of 1855 applied only to the old Supreme Courts and the rules 
and practice prevailing in them; and docs not show that in the Courts of the Mofus- 
sil corroborative evidence is legally requisite to support the testimony of an accom- 
plice. 5 TF. R. 11. 

76. The corroboration which is needed in order to make the testimony of an 
approver witness trustworthy should be corroboration derived from evidence which 
is independent of accomplices and not vitiated by the accomplice character of tho 
witness, and further should be such as to support that portion of the accomplice’s 
testimony which makes out that the prisoner was present at the time when the 
crime was committed and participated in the acts of commissions. The statement 
must not merely be generally true, but true in the particular points which affect 
the persons accused, 19 TF. R. 16. 

77. It is not competent to a Court of Session to inspect an original report from 

tlie office of the Superintendent of Police, and to make it evidence against the 
prisoners. Statements made otherwise than before the Courts, and Officers specified in 
S. 31 Act II of 1855 may be given in corroboration of testimony ; but such statements 
must be regularly proved by the person who received them, or by some one who 
heard them given. 7 TF, R, 31. ^ 

78. The testimony of an accomplice is not alone sufficient for a conviction. 
The corroboration must be on matters directly connecting the prisoner with the 
offence of which he is accused ; and the evidence of two or more accomplices re- 
quires confirmation equally with the testimony of one. G TF. R. Jf\ B. M. 18. 

79. The confession of one prUoner cannot boused as corroborative evidence 
Against another prisoner. Corroboration as to the details of the crime, without cor- 
roboration as to the person of the accused, is worthless. 13 TF. R. 14, 


See S. 73 Act 1 of 1872, t See S, 157 Act 1 of 1872. } Repealed by Act 1 of 1872. 
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80. An approrer’s uncorroborated evidence is not sufficient as proof against 
other persons. 3 W, if. 8. 

DECLAEATIONS 

81. The dying declaration^ of a deceased should form part of the Sessions re^* 
cord. 9 TF. R 2. 

82. The dying declaration of a< deceased person is admissible in evidence on. 
a charge of rape. 6 R 75': 

83. Before a dying declaration can be received in evidence it must be distinct- 
ly found that the person^'wbo made the declaration knew or believed at the time ha 
made it that he was dying or was likely to die. 15 TF. Jf. 11. 

84. In determining whether a declaration alleged- to have been made by a de- 
ceased person iSf admissible as a dying declaration under S. 371 * 0. Cr. P. C., a 
Sessions Judge ought to direct liis attention to the point whether the declarant be- 
lieved himself to be in dknger of approaching death. The evidence of persons who 
cannot speak of their own personal knowledge to such declaration should not be 
admitted, and in deciding whether the accused is guilty of the charge of murdering 
the deceased declarant, the Court should couhne itself to enquiring into the facts* 
which occurred on the day of the murder. 10 JK R, 11*. 

85. A dying declaration is admissible in* evidence in all criminal cases pro- 
vided all the conditions attaching to its admission have bee fulfiled, and is not con- 
fined to cases in which the death of the injured party is the sole object of inquiry. 

There must be some evidence of the state of the deceased. person at the time of 
making the declaration. 

Tho Magistrate recording a dying declaration should put on ^record the answer 
ot the declarant to a question touching, his -knowledge or belief in his approaching 
death. 3 iF. TF. P. R. 212. 

86. Where a Sessions Jsudge sees from the Magistrate’s record that there is 
evidence which could prove that the declaration was a dying declaration, he should- 
call for that evidence. A Magistrate should, in all cases in which dying declarations 
are made, examine the complainant on the point, and record the question as well 
as the answer to it upon the record of the examination. 15 W, if. 11, 

DEPOSITIONS.. 

STi The depositions -of witnesses should.be recorded* in* the first, and not in* 
the third, person.. IG TF. R, 36^ 

88. Before depositions of witnesses taken .before a. Magistrate can be used in 
appeal, it should be shown either in the depositions or elsewhere that the evidence- 
was read over or interpreted to the respective witnesses.- 14- W. R 13. 

89. The Magistrate took the depositions by reading over to the witnesses de- 
positions made by them in another care, at the hearing of which the prisoner was 
not present, and procuring them to affirm -the truth, of the same. Held, that the 
depositions were illegally taken, and, therefore, could- not sustain a charge. 1. J5, Z. 
Rt 0* J* 37. 

90*. The memorandum required-by S..199 trOi Gt, P.JC. should always be ap* 
pended to the depositions. 13 IF, JR.. 17. 

91. The deposition voluntarily given before the Sessions Judge is admissible 
in evidence against- the witness, to show the falsehood of his deposition before the* 
Magistrate, any thing in S. 32 J Act II of 1855 notwithstanding. ( Campbell J, 
sentient ). 6 TF. if. P.. B, if. 65. 


^ Sees. 32.Act Lof 1872.. t See 8. 339 N. Cr. P. 0.4 See S. IS^N. Cr.P.. a 
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921 Tire deposition of a witness in a former case is not evidence in a subse« 
^nent case in which he is examined, except when put into contradict him. 8 
W. E. 87. 

93. When a deposition is received in evidence under S. 369 *0. Cr. P. C. at a 
trial before a Sessions Judge, there ought to be on the record distinct proof of the 
existence of such a state of things as makes the deposition legal evidence. 7 TT.E. 1 14. 

94. Written reports of depositions are not evidence, except in the case provid'^- 
ed for by S. 369 0. Cr. P. C, 6 W. R, 93; 

95. The depositions of Gosha ladies examined before the Committing Officer 
in the presence of the accused are not admissible in evidence on* the trial before the 
Session Court. 4: M, R, Appi. 15^ 

96. When a Civil Court authorking a criminal prosecution in case of offences 
against public justice, instead, of completing the investigation itself and committing 
the parties for trial before the Court of Session, simply, refers the proceedings and 
leaves it to the Magistrate to commit or not as he thinks proper, the depositions 
taken before the Civil Court, are not admissible in evidence, as depositions taken be- 
fore the Magistrate are in certain cases under S. 369 0; Ci* P.Cl But by S. 57 + Act 
11 of J855, the improper admission of such evidence is not of itself ground for the 
reversal of the Sessions JHidge’s sentence, when, independently of that evidence, 
there is suffecient evidence to justify the decision. 6 W, R, 41. 

97. The deposition of the Police Officers, moreover, should be taken before 
the admission can at all be used against the prisoner under S. 150 1 0. Cr, P. C. 
9 W. R. 16. 


examination: 

jfXGisTRATB AS WITNESS ( examination of) 

98: C^e in which the High Court permitted a Deputy Magistrate to be 
examined on behalf of a petitioner whose case was investigated by the Deputy 
Magistrate. 16 TF, jR, 49. 

99. In a case in which a Deputy Magistrate took an active* part in the 

capture of parties charged with having* been mombera of an unlawful assembly — 
parties whom he himself tried on that charge — ^it was held that he was bound to 
state to the accused, so. for as he could^ what were the facts he himself observed 
and to which he himself could bear][teatimony : and the prisoner in such situation 
had a right, if he thought it desirable, to cross-examine the judge, whoso evidence 
should be recorded and form part of the record’ in the case. The proper course,, 
however, for the Deputy Magistrate to have taken in this case would have been to 
decline to try the case, and to ask that it should be uedertakeu by some other 
judge. 20 TF, i?. 76. ^ 

PERSON, ACCUSED of) 

*• 

100. A Deputy Magistrate is bound to examine the accused under S. 266 § 0, 
Cr. P. C. in answer to the charge brought against him. 9 W, R. 62. 

101. The discretionary power given, by law to examine a prisoner should be 
used to ascertain from him how he may explain facts in evidence appearing 
against him, not to drive him. to make self-criminating statements. 1 M, R. 199. 

102. The discretion of a Magistrate under S. 202 $ Ol Cr. P. C., to ask 
q,uestions of an accused is entirely unfettered, though an examination under that 
section should not be of an inquisitorial nature, and a Magistrate should inform the 

See S. 33 Act 1 of 1872. f See S. 167 Act 1 of 1872. 1 See S. 27 Act I of 1872.. 
See S. 207 U. Cr. P. 0. $ See S. 193 N, Or. P, C, 
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accused th^fc he is not bound to answer. Answers to questions under that section 
are admissible in evidence, even if the Magistrate has omitted to warn the accused 
he need not answer. 16 W. i?. 21. 

103. In recording the examinations of accused persons under S. 346 Cr. 
F. C. in the language in which they are given, a Magistrate need not tahe down 
the examination in his own hand : it is enough that he append a certificate tha.t the 
examination was conducted in his presence, and contains accurately all that was 
stated by the accused person. 20 W. E. 50. 

104. It is not necessary under S. 205 ♦ 0. Cr. P. C. to state in the body of the 
examination of the accused that the statement comprises every question put to the ac- 
cused and every answer given by him, or that they were recorded in full and read to 
him, and that he had full liberty to add to or explain his answers. The Magistrate’s 
attestation at the loot of the examination when duly recorded in the terms of that 
section, is sufficient prima fade evidence of such examination, unless the Sessions 
Judge doubts the genuineness of the Magistrate’s signature, in which case he should 
take evidence on that point. The examination of the accused properly recorded 
is evidence, and should be allowed to go to the jury under S. 366 t of the Code. 
15 W, R. 68 ; IB. L. E. App. 62. 

105. A Magistrate holding a preliminary investigation under Chapter 12 0. 
Or. P. C. and a Magistrate holding a trial of an offence within his jurisdiction under 
the 14th Chapter of the Code, has power under S.S.202J and 250§ to put questions to 
the accused and to examine him as he may consider necessary and the Court of 
Sessions has similar power in regard to persons on trial before that Court, but the 
Procedure Code makes no such provisions in respect of parties under trial under 
the \5th chapter. 12 JK E. 77. 

106. Before criminating a man upon his own statement under examination, it 
is necessary to see that such statement has been deliberately made and recorded •, that, 
after being recorded, it has been shown or read to the accused ; and that the ex- 
amination has been attested by the signature of the Magistrate following a certifi- 
cate to be given under his own hand. 7 IK. JR. 49. 

107. To make the examination of an accused person before a Magistrate legal 
evidence in a Sessions Court, something more than the mere signature of the Ma- 
gistrate thereto is necessary. 

The certificate under the Magistrate’s hand, required by S. 205 O. Cr. P. C., 
must be attached. 4 N. W, P, E. 16. 

108. Hold that where the provisions of S. 205 0. Cr P. C. are not observed, 
and there is no certificate by the Magistrate that the examinaion of the accused was 
tsken in the hearing and iu the presence of that officer, and there is no statement 
that that examination contains the whole statement of the accused, a Sessions Judge 
acts rightly in rejecting the evidence and not ‘ allowing it to go to the Assessors. 
12 TF. B. 44; 3 B. L. E. 59. 

109. When the examination of the prisoner by the Magistrate has not been 
recorded in full, so as to include the questions, as required by S. 205 of 0. Cr. P. 
0. it cannot be given in evidence at the trial before the Court of Session under S. 
366 0. Cr. P. C. without further proof. 

When the examination would, either alone or with other evidence, be sufficient 
for the conviction of the accused, the proper course is to remand the case to the Court 
pf Session, in order that proof may be taken of the examination. 

When the evidence, exclusive of the inadmissible examination, is sufficient to 


• See S, 346 N. Cr. P. C. + See S. 248 <fc 346 N. Or. P. C. J See S. 193 N. Cr. P. 
& 5 See S. 215 & 216 Cr. P. C. 
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support the conviction, it may be atVirmcJ by the Court without remanding 

tiu; case ; and the admission of suck an examination by the Court of Session does 
not invalidate the trial and conviction under S. S. and 139 * of the Code. 2 

R ll 396. 

110. Held that the examination of the accused by the Magistrate, not having 
been recorded in accordance widi the t>ruvisions of S. 205 t 0. Or. 1'. C., was not 
admissible in evidence at tlui trial, under S. 3GG J ; and the evidence, exclusive of 
that c'xaininatiou, being insiillicieut to sup)»ort the conviction, the prisoner was 
acquitted by the High Court under S. 399 § 0. Cr. P. C. 2 B. IL 125. 

111. A person accused of an offence was offered a pardon, the conditions of 
which he acce]>ted. On being examim^d he stated in detail the circumstances of tho 
offence, and named thi‘. prisoner as an accomj^lice. He afterwards retracted his state- 
ment. H(*Id, tliat tho statement could not be used iis evidence igainst tho prisoner. 

5 .V. ir. r. R 217. 

112. Under S. 3GG O. Cr. P. C. tlic examination of the accused before tlio 
^Magistrate must be given in cvid(^llco at ilie S(»ssi()ns trial, whether it tolls for or 
against the prisoner ; and it is not in the discretion of the prosecution to put in that 
examination or not. 13 IP. II. G3. 

WITNESS ( examuKLfion of) 

113. A witness may be examined either on oath or on solemn afllrmation, but 
he cannot be both sworn Jind ])ut on solemn affirmation at the same time. 13 
IP. 17. 

IIU A witr.ess who is not a Muhomodan or Hindoo, ()nj.lit to be sworn, and 
not exMiniued umhir tin* [)roYisions of Act V $ of 1840. 5 TP. 11. G5. 

1 15. S. 199 If 0. Cr. 1\ C. rel.'itus to the examination of witnesses and does 
i)ota))ply to the examination of prisoma-s. 12 TP. 71. 44-. 

110. Tho rule wijicli lays it down Hint witiu'ssc.s cannot be examined as to 
infoiMoation given i)y them to tloi Cove* uiucnt for the discovery of otVendors, is 
conhnod to olhmccs against the 8talo or for bnnu’li of the Itevenue Laws, and does 
not a])ply to cases where t,h(^ information 1ms boon communicated to a Magistrate 
and acted on by him in bis capacity as Magistrate.. 

A Police Officer’s report, tbougb not evidence' under S. 155 Tj^O.Cr. P.C., of tho 
facts stated tlierein, may be cvidonc(i to contradict or explain his evidence as given, 
before a Magistnit(^, and an accused has a right to cross-examine the Police-man as 
to tho contents of such report and to call for its production. 13 TP. R 1 

117. S. 193(f/’ O. Cr. P. C. apjdies also to cases under Chapter 15 of that 
Code, and a Magistrate cannot dispose of a case under that Chapter without examin- 
ing the witnesses called for the })rosecuiion. IG TP. JL 48. 

118, Whore witnesses arc not exaimned in the presence of tho accused, tho 
conviction will be ({uashed. 2 X. TP. 1\ 

119. No conviction can l>o had under S. 228 P. C., simply because witnesses 
in a case give in consistent evidence and give their evidence reluctantly and take 
uj) the time of tlie Court. 15 IP. U. 5. 

EXAMINATION (crow) 

120, In order to make a deposition admissible under S. 33 of Act 1 of 1872 


See S. 283 N. Cr. P. C. f See S. 346 N. Cr. P. C. J See S. S.248 & 34G N.Cr. P. 
C. § See 8. 288 N. (W. V. C. $See Act X of 1873. IF See 8. 339 N. Cr, P. C. ? See 
S. 127 N. Cr. P. C. © See S. 190 N. Cr. P. C. 
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tliere must be evidence that the accused person did, in fact, have an opportunity of 
cross-examining. 20 W, i?, 69. 

121. Where a witness called by one of the parties is a competont witness, the 
opposite party has a right to cross-examine him, though the jxirty calling him has 
declined to ask a single question. 15 W. IL 34. 

122. Conviction quashed, the accused not having been allowed an opportu- 
nity to examine certain witnesses. 3 W. It 21. 

123. A witness ought to be allowed on cross-examination to qualify or cor- 
rect any statoruent which he has made in his examiuatiou-in-chief. 18 W, IL 57. 

124. * A witness when under exaniiuation-in-chief before the Court of Sessions 
should not have liis attention directed to his deposition b(3lbre the Magistrate, he may 
under S. 23 * Act II of 1855 be cross-examined as to previous statements made by 
him in writing, when his attention may be drawn to the parts of thti former writing 
which are to be used for the purpose of contradicting him. 13 IF. E. 18. 

125. The Judge ought, if re(piested, to allow the accused an opportunity of 
cross-examining all witnesses whoso depositions have been taken C)r the prosecution 
by the Committing Magistrate hut whose evidence is dispensed with by tlio jM’osecu- 
tor at the trial. His refusal to do so is, however, not an error in law. 5 E. U. 85. 

126. When the charge has been framed and the defendant put on his dofciico, 
he has a right, under S. 218 N. Cr. P. C. to have 'the proscculoi’s witnesses re-called 
for the purpose of cross-examination. 

The claim to ro-call the witness for the proseouion is very different from the re- 
quest made by tlie accused person to summon a witness under 362 of the Code. 

No appeal lies to the Sessions Court from the order of the Deputy Magistrate 
refusing to re-call the witnesses for the prosecution for the purpose of cross-exami- 
nation, but the order is such au error as cannt ho immediately corrected oxcei)t by 
the iuterpositioii of the High Court under its powers of Siiperinteudenco and re- 
vision. 19 W. E. 53. 


127. The right of an accused party to cross-examine witnesses is limited to 
II right to cross-examine the witnt?sscs for the prosecutor or for the Crown called 
against him. If he wishes to avail liiraself of evidence which has been given, or which 
can be given, by a witness called , for another of the parties accused, lie must call 
him as his own witness, 12, W. E. 75. 

128. The complainant’s }>leader was at liberty IxToro llie Deputy Magistrate 
to cross-examine the witnesses for the defence on points resjiectiiig wliicli they bad 
made statements before the Joint Magistrate, and he might do so, .as regards pre- 
vious statements which were reduced to writing, without sliowing the writing. 15 
W. E. 23. 


HABEAS CORPUS. 


129. The return to a writ of luibei^s corpm must he taken to bo true, and 
cannot be controverted by atlldavit. In England, 50 Ceorge HI., C. li)0, S. 4 
allows affidavits to be used to controvert the return in criminal matters, but that 
statute does not apply to this country. 

The return to a writ of habeas corptm can, however, be amended. 

A girl, under 16 years of ago, has not such a discretion as enables her, by giv- 
ing her consent to protect any one from the criminal consticpiences of inducing her to 
leave the protection of a lawful guardian ; but where the return to the writ of ha- 
beas co 7 'pu 8 stated that a girl was above the age of sixteen ( though her mother stated 


See S. 145 of Act 1 of 1872. 
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lier to bo of tlie age of 13 years and 9 months ), the Court held that she vas of 
years of discretion to choose for herself under whose protection she would remain. 

IDENTIFICATION. 

130. The identification of an accused after the evidence for the prosecution 
has been completed, will not be legally sufficient if there is nothing to show that 
the witnesses were on their oaths at the time they made the idefntiiication. 18 W. 
E. 33. 

INQUEST REPORT. 

131. Reg. XII. of 1827, S. 52, having been repealed by Bombay Act VIII of 
1867, an inquest report is not admissible in evidence. 6 B. R, At J, 75. 

IRREGULARITY. 

« 

132. Misreception of evidence is a defect or irregularitv within the meaning 
of S. S. 426* and 439* 0. Cr. P. C. 7 W, R. 7. 

ONUS PtlOBANDI. 

133. In a charge under S. 408 P. C. the proof that the woman and a man, 
other than the accused, were living together, is sufficient to throw the burthen of 
proof on the accused that they were not man and wife, t 8 B. L, R. Ap2>» C3. 

POLICE DIARIES. 

134. Police diaries cannot be legally used as substantive evidence or read to 
the jury. 8 IF. R, 68. 

1 35. Where certain portions of a Police Officer’s diary are \ised as evidence 
against him, S. 154 J O. Cr. P. does not bar the admission of other portions of 
the diary, as explaining the portions so used. 8 IF. R. 87. 

136. Under S. 154, 0. Or. P. C. Police diaries cannot bo admitted as corro- 
borative evidence. 13 IF. R. 22. 

POLICE REPORTS. 

137. Police Rejiorts are not evidence except against the reporting Police Offi- 
cer. 6 IF. R. 52. 

138. Police papers ought not to be taken judicial notice of either aa evidence 
or consulted in order to test evidence. 8 W, R. 36. 

PRESUMPTIONS. 

139. If a criminal faeft is ascertained^ an actual corpus deUcii established, pre- 
sumptive proof is admissible to fix the criminal. 11 W. R. 25. 

140. Mere possession of stolen articles of trifling value does not warrant tha 
presumption that the receiver knew them to have been the proceeds of a dacoity, or 
had acquired them from one whom he knew or believed to be a dacoit. 18 IF. JL 26. 

141. Where facts are as consistent with a prisoner’s innocence as with his 
guilt, innocence must be presumed: and criminal intent or knowledge is not necessa- 
rily imputable to every man who acts contrary to the provisions of the law# 
8 W. R, 87. 

142. In a case of murder, where a man was struck on the head in a boat with 
a heavy paddle and knocked over-board in a large river in the height of the raina, 


^ See S. 283 N# Cr, P, C. t See S. 50 Act 1 of 1872, t See S, 126 N. Cr.P. C. 
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aiad had never been heard of since, it was held impossible to suppose that the man 
was still alive. 7 JV, E. 14. 

PROCEEDINGS ( in criminal trial ) 

143. The proceedings in a criminal trial, ^vhon necessary to be proved, should 
be proved by their production. 8 JS. E. A. J. 37. 

PROOF. 

ACCIDENTS, IIAILWAY {evidence in case of) 

144. Where some coolies were employed in assisting a ballast train into mo- 
tion at a Railway Stiition, and one of them, after pushing the train, in getting up on 
the train, or in att(pnpting to do so, fell and was so injun'd that he afterwards lost 
his life, — Held that the evidence did not show that it was the duty of the guard to 
Bee that no one got up on the train when iu motion. 8 IF. E. 43. 

ADULTERY {emdcncc in Lose of) 

145. In proceedings founded on a charge of adultery strict ])roof is necessary 
of the marriage of the woman with whom adulb'-ry is alleged, and the charge should 
be instituted by the husband of the woman. 4 IF. E. 31. 

nuEACii OF THE PEACE {evidence in case of) 

14G. When there is evidence which would justify the llnding of a Magistrate 
that an act likely to cause a breach of the peace had been committed, the High (^ourt 
will not interfere with the procecidings of the Magistrate. 4 il/. E, Aj)/k 38. 

BUI RE {evidence in case of) 

147. The evidence of the person who bribes is admissible against the person 
bribed. 3 T/. E. 19. 

CASE, ANOTHER {evidence in — before another officer) 

148. The Court set aside an order of accpiittal ])assod by a Deputy Magistrate 
in a case which he tried, not on evidence takem heforo himself in the case, hut 
entirely on evidence in another case before another ollicer (the Joint Magistrate), 
15 IF. E. 23. 


CHARACTER {evidmce of) 

149. Evidence of a prisoners previous convictions and bad character and of 
the bad character of his relations is inadmissible. 8 TF. E. 11, 

150. It is improper to allow witneswes for the prosecution to state that the 
accused is not of good character. 2 B. E, 125 ; 7 TF. E. 7. 

151. A Magistrate should take evidence as to the general character of a per- 
son charged with bad livelihood, and not convict him on the report of a Police Of- 
ficer which is not evidence except against the officer making it. 5 IF. E^ 2. 

CONVICTION (6y one Magistrate on evidefnee previously recorded before another) 

152. Where a prisoner is convicted by one Magistrate upon evidence previous- 
ly recorded before another, the defect cannot be cured by the evidence being again 
recorded, and the conviction confirmed. 8 TF. E, 59. 

153. Where a case which Tias been partly heard by one officer is transferred 
to another officer for trial, the latter should hear all the evidence iu the case before 
deciding it. The High Court, however, declined to interfere in a case of this sort. 
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as the prisoners did not appeal or raise any ol>iection to tlio trial on tliis ground. 
14 TT^'JR. 3. 


154. 

155. 
R 51. 


CONVICTION (2^r€'(noi{s) 

Previous convictions are not admissible in evidence. 7 IF. E. 7. 

PACOiTY ( evidence in case of) 

Nature of evidence required to be taken in a case of dacoity. 5. IF. 


FALSE EVIDENCE {evidence in ca^e of) 

156. In a case of giving false evidence, the strictest and most accurate proof 
is necessary, and tlie testimony of a single witness iiusuppoiteJ by corroborative 
evidence is insafticierit for a conviction. 5 W. E. 77. 

157. In a case of false ovidciK^o, it is necessary to prove the deposition alleged 
to contain the false statement. 7 E. 13. ; 13 IF. E. 56. 

158. Ill trying a prisoner chargtnl with giving false evidence a Sessions Judge 
rejected facts which were ])rovcd by the evidence of certain witnesses, hecaiiso a 
medical officer gave it as Ids opinion that what the witnesses deposed to could not bo 
true ; Hold, that it was not the jiropor way to try a case to rely on more theories of 
medical men or skilled witnesses of any sort against facts positively proved. 
11 TF. R. 25. 

159. In a case of giving false evidence by making contradictory statements, 
one of which tho accused knew to he hilse, it is not sufficient to siijiport tho 
falseness of either story hy the other deposition, hut there must be independent evi- 
dence of tho falseness of either story. 12 IF. U, 06 ; 4 R. L. E. A. ./. 4. 

160. Evidence should be given that tho accused really made the statement 
which he is charged to have made. IMio knowledge by the Sessions Judge of tho hand- 
writing of the presiding officer of the Court in which the statornont was made is n«)t 
legal evidence of such statement having been made. 10 IF. R. 38 ; 1 R. L. E, 
A\ J. 13. 

GAMING-HOUSE [evidence in case of) 

161. Conviction of keeping a common gaming-house uphold, where portion of 
the evidence against the accused consisted of instruments of gaming found in such 
Jiouse, which had been entered in pursuance of a search warrant illegally issued, 
there being sufficient evidcnco aliunde to justify the conviction. 5 R. E, 1. 

ILLEGITIMACY {evidence in case of) 

1G2. The High Court declined to interfere with the order of a Magistrate 
declaring a person to be the father of an illegitimate child, when it appeared that 
the Magistrate acted upon the sworn testimony of the mother, and that he called 
before him the person complained of as being the reputed father. 20 IF. R. 58. 

INFERENCE {os to evidence) 

1G3. Corrupt intention in giving false evidence may be inferred from cir- 
cumstances. 2 IF. E, 63. 

164. Where property sufficiently identified to be the property of one person 
is found to be in the possession of another person without leave or license or any 
legal permission of tho owner, it is for the party in whose po.ssession, the property 
is found duly to account for its possession, and unless he can do so, a jury might 

L 
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fairlj infer in such circumstances that it was with a ^^uilfcy knowledge tliat tho 
prisoner took that which he knew to be not his own. \ Z W, E. 26. 

INQUIRY, PRELIMINARY [evidence given at the) 

165. Before the examination of a prisoner in the presence of the Committing 
Officer can be used n« evidence against him under S. 306"'" 0. Cr. P.C., the provisions 
of S. 205 + of that Code must have been complied with, and the Committing Officers 
attestation aflixed in full to the examination. 15 IF. E. 83. 

166. Where a statement made by a prisoner before a Magistrate, though 
signed by tlie Magistrate, does not contain the certificate directed by S, 205 of the 
Code of Cr. P., it does not of itself constitute prima facie evidence of the examina- 
tion within the meaning of S. 366 of that Code ; and if other ])roof is not given to 
show that the stateipent was made by the prisoner before the Magistrate, the state- 
ment is not admissible as evidence at the Sessions. 14 IF. H. 10. 

167. In a preliminaiy enquiry before a Magistrate, the evidence should he 
sent in as found, and not kept by the Police till kavo made it all complete. 5 
TF. 11 6. 

INTERPRETATION {of evidence to accused person) 2s, Cr. P.C. S. S. 338, 339 ik 340. 

168. There is nob necessity under S. 198 O. Cr. P. C. for making use of a re- 
gularly sworn interpreter to interpret his evidence to a party making a statement. 
16 IF. E. 61. 

KIUXAITING {evidence in case of) 

169. The evidence of a kidnapped girl, if thoroughly credible, is legally suf- 
ficient for a conviction for kidnapping. 7 IF. E. 104. 

LANGUAGE (of evidence) 

170. All applications from Judges and Magistrates for bringing into operation 
the provisions of S. 196 :}: 0. Cr. P. V. should be made through the High Court. 5 
M. B. App. 9. 

MANNER [of recording evidence) 

171. In a case of a dispute regarding land commenced under the old Code 
of Criminal Procedure, the evidence must be recorded in tlie manner provided for 
by S. 334 § and the following sections of the new Code. 20 W. R, 14, 

172. Where the evidence was taken down by the Magistrate in English, and 
no memo was attached to it (as required by S. 199 $ O. C. P. C.) stating that the 
evidence was read over to the witness in fk language which he understood, it was 
held that there had been an error in law by which the accused was materially pre- 
judiced. 8 TF. R. 63. 

MOTIVES or ACCUSED AS TO OFFENCE [evidence of ) 

173. The evidence as to the motives with which a prisoner commits an offence 
should be of the strictest kind. 10 TF. B. 11* 

MURDER, ATTEMPT TO [evidence in case of) 

174. A young Brahman widow was confined of a child. The chief Constablo 


^ See S.S. 248 k 346 N. Cr. P. C. t See S. 346 N. Cr.P.C. % See S. 335 N. Cr. P.C, 
§ See S. 405 N. Cr. P. C. $ See S. 339 N, Cr. P. C. 
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of Police, acting, as he stated, on information that the accused was about to kill a 
baby went to search her house with a number of men, and found her lying on the 
first floor, and discovered on the second floor a living new-lx)rn child wrapf)ed up in 
a cloth with a cooking pot turned over it. The Session Judge convicted the accused 
of attempt to murder. 

The High Court on appeal reversed the conviction, on the ground that the 
evidence was insufiicicnt to support it. 

4 

It was also held in this case that the chief Con.stable’s statement, that he had 
information that the accused was about to kill the hahy,” was most improperly 
admitted as evidence against the accused. 8 B, 2i. J. J, 164. 

NOTKS OP ENQUIRY (held before registering officer) 

175. The notes of an enquiry held before a Regislering jDfflcer are not ad- 
missible as evidence of w’hat the prisoner said on that occasion. 11 W, B. 13. 

NOTES or EVIDENCE. 

176. A Sessions Judge^s no*tes of tho evidence should be sent up in a legible 
form. 4 IF. K 18. 

PERJURY (evidence in case of) 

177. Held by the majority of the Court (Campbell J. dissenting) that the 
evidence of one witness uncorroborated is not legally sufficient for a conviction of 
perjury. 5 TF. 11 Ji\ B, 11 23. 

178. Though a charge does not distinctly specify the false statemetd on which 
the evidence of perjuiy is attempted to be estahlishcd, the omissiu is not material if 
the accused has not been prejudiced thereby. 2 IF. A*. 51. 

179. The evidence of one witness in cases of perjury is sufficient to establish 
iha fevetum of the statement which is charged as being false. 14 IF. li, *53. 


PERSON, ACCUSED (evidence, tahen m the {absence of) 

180. A conviction based upon evidence taken in the absence of the accused is 
illegal. 3 M, 11. Jpp. 34. 


PLUNDER OF CROPS (evidence in case of) 

181. The mere assertion of a fair claim of property or right, or the mere ex- 
istence of a doubt as to right is not sufficient to justify an nctpiittal in a case of 
})1 under of croj>s. Tlie claim to the property must be proved by evidence to be fair 
and good. 15 115 IL 47. 


POSSESSION ( evidence in case of ) 

1S2. Hecognition of things not before tho eyes of dej)Osing witnesses is not 
evidence against a jjeison accused of having been in possession of lliose things. 8 
W. li. IG. • 

183. The only evidence of the receipt of stolen property by a wife was the fact 
that thfi property was found in the house where she lived with her husband. Held, 


that, that constituted th® possession of 
A. IF. r. 11 120. 


the husband rather than that of the wife. 


5 


PRISONER (evidence of — tahen by collector) 

184. Tlie evidence of a prisoner taken by a Collector cannot he used against 
him on his trial before a Magistrate. 10 IF. B. 23. 

PROSECUTION (evidence for the) 

lSt5. Evidence in suppoit of a complaint must be taken and considered before a 
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Mapfistrate can dismiss the complaint. A mere plea by an accused that the property 
of the theft of which he is charged is his own property, unsupported by proof or by 
some circumstances which tend to indicate that there is some truth in the statement, 
is not sufficient to entitle him to be summarily discharged. 16. W, li, 18. 

STOLEN PROPERTY, RECEIVING {evidence in case of) 

186. Evidence of guilty knowledge is nccessai-y to a conviction on a charge of 
dishonestly retaining stolen property 6 ir. jR. 87. 

SUICIDE {eviderice in case of) 

187. Evidence that a woman prepared herself to commit suicide in the pre- 
sence of the accused, that they followed her to tlio j)yre and stood by her, her stop- 
sons crying ‘‘Ram,' Ram ! ” and one of the accused admitting that he told the wo- 
man to say Ram, Ram ! and sho would become suttee,’' proves active connivance 
and unequivocal countenance of the suicide by the accused, and justities the infer- 
ence that thc}^ had engaged with her in a conspiracy for the commission of the 
suttee. 3 X W. 1\ R 316. 


SUMMONS BOOK. 

188. The summons book of the Small Cause Court Calcutta, is admissible in 
evidence, though not signed by the presiding Judge. 6 R. L. A. 729. 

TRIAL, FuiiMER {evidence at) 


189. Previous statements of witnesses on oath or not available as evidoneo in 
a subsequent trial. 7 W . I\. 8. 


190. The former deposition of a witness should not be read until after his 
examination in Court. 1 IF. R 14. 


191. Where the evidence of witnesses taken in the absence of the prisoner at 
a former trial was read out to them and ]mtin (ui their iissouting to it as a true 
record of the facts : Held that ilie ]»roceeding was irr(*-gular and })rejudicial to the 
prisoner, that such witness should liave been sul)jected to a fresli oral examination, 
and that then the former dei)ositions might have been jmt in not to add to liis 
testimony but to corroborate it. A new trial was ordei*cd. 3 /> L. R A. ,7. 20. 


192. When tlio evidence of an absent witness is admitted under S. .33 of Act 1 
of 1872, the ground for its admission should be stated fully and clearly, to enable tho 
High Court to judge of tlie jiroporty of its admission. In the present chso 
the High Court considered that tJie evidence of an absent 'witness liad been impro- 
})erly admitted, Ixjcause there was nothing to sliow tliat by ordinary (%are and tho 
use of ordinary means the witness could not have been i>roduccd. 20 W. R 69. 

0 A 

193. Upon trial of a prisoner it is illegal to read over to witnesses their de- 
positions take n at a former trial, and aslc* them if they are true. 

Such witnesses will be held not to have been duly examined, and a conviction 
founded upon their evidence will be quashed. 2 Ab IK. r. li. 100. 


WEIGHING {cmdence) 

1 94. A Judge cannot properly weigh evidenro, wlio starts with an assump*- 
tion of the general bad character of the prisoners. 7 IK. R 103. 

WIFE ( evidcnct of) 


195. The evidence of a wife is admissible against her husband 
case in the Mofussii. 7 I>, R -i. /. 50. 


in a criminal 
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196. The evidence of a wife is not admissible against her husband in corrobo- 
ration of other evidence. 1 W, R, 17. 

197. Held by the majority of the Court {Norman J, dissenting) that, upon trials 
in the mofussil, a wife is competeuj; to give evidence for or against her husband, 
or for or against any person tried jointly with her husband. G W. Ji. F, B. B. 21. 

WiTiriass, MEDiGAL (evidence of) 

198. A letter of a medical officer expressing an opinion is not evidence under 
S. S. 368* and 370f O. Cr. P. C. 12 TF. R. 25. 

199. A mere written certificate of a medical officer that a prisoner is of lui- 

soiind mind and inca])able of making his defence is not sufficient evidence of the 
prisoner's insanity. The medical officer should be called as a witness and be person- 
ally and carefully examined. 9 W. R. 23. # 

200. The substance of a report from a subordinate medical officer, on being 
an expression of concurience by his superior, cannot be read in evidence under S. 
368 0. C,P. C. IIW.R2. . 


CIRCUMSTANTIAL (evidence) 


201. Convictions must be based on substantial and insufficient evidence not 
merely “ moral convictions ”. 5 IF. R. 28. 

202. Absconding is but slight evidence of guilt usually. 5 IF. R. 28. 

203. The guilt of a prisoner must be clearly proved before he can be convict- 
ed, and a weak case cannot be strengthened by the fact that the Police has had many 
difficulties thrown in their way. 5 IF. R. 28. 


DOCUMENTARY (evidenee) 


204. The rule of evidence that letters found in the house of a person after his 
arrest and whilst in custody cannot be used in evidence, is subject to the exception 
that the existeuce of the letters found may be established either by direct proof or 
by strong presumptive evidence. 17 IF. IL 15 ; 9 B. L. It. 36. 

205. Documents which were tendered in tlie civil suit, if relied on in a pro- 
secution for giving false evidence, must be proved in the Criminal Court before they 
can be received as evidence. 9 IF. R. 58. 


206. A printed official letter from the Secretary of the Government of the 
Punjab to the Secretary of the Government of India was held to be admissible in 
evidence under S. 6J Act 11 of 1855. 15 IF. R. 25 ; 7 7>. L. It. 63. 

207. S. 200J 0. Cr. P. C. jclatcs only to the oral cvidonco of witnesses. As 
to documentary evidence, althougli a prisoner lias a riglit to have all or any part of 
any document used oil Ids trial translated or in terpr(3tod to him, yet where a docu- 
ment is put in for the purpose of merely giving formal proof of that which is an 
incontestable fact, it is not necessary to ii^terpriJt it at length. It would be sufiicient 
of the prisoner was made to understand what the document was, and for what pur- 
pose it was used. 15 IF. R. 25. 


HEAPvSAY (evidence) 

208. The admission of hearsay evidence jirohibited. 7 IF. R. 2. 

209. The moment a witness commences giving evidence which is inadmissible 
i. e. hearsay evidence, he should be stopped by the Court. It is not safe to rely on 


* See S. 323 N. Cr, P.C. t See S. 325 N. Cr. P.C. i See S.57 Act 1 of 1872- « See 
S. 340 N. Cr. P. 0. 
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a subseqnent exliorfation to the jury to reject the hearsay evidence, and to decide on 
the legal evidence alone. 7 W, R. 25. 

210. I'he Dep\ity Magistrate (under the impression that the answer would be 
hearsay evidence) objected to the petitioner’s vakeel asking a witness as to what 
was the first statement made by prosecutor to him immediately after the alleged 
occurrence. His decision with regard to petitioner was set aside, and the case sent 
back for a fresh decision. 18 W, 11. 16. 

ORAL {evidence) 

211. Oral evidence is the principal matter iipon which Magistrates can pro- 
ceed in determining a question of possession under tlie Code of Cr. P. 5 W. R. 79. 

212. TJio term ^‘Preliminary Inquiry” in the final clause of S. 34G N. Cr. P.O. 
means such iiKiuirics^yi are the subject of Chapters 14 (of Inquiries and Trials) and 15 
(t)f Inquiry into cases triable by the Court of Session or the High Court) ; and, there- 
fore, that clause does not apjdy to corffession recorded under S. 122 N. Cr. P.C., wliicli 
refers to an inquiry not during a trial or one held with a view to committal, but an in- 
quiry for tlie j)urf)oso of forwarding confessions, when recorded, to the Magistrate by 
whom the case of the accused person is impiircd into or tried. Consequently, wdien 
a confession taken under S. 122 is inadmissible in evidence : oral evidence to prove 
that such a confession was made or what the terms of that confession vverc, is inad- 
missible also (8. 91 of the Indian Evidence Act). 10 B. R. IGG. 

RIPCORD. 

2 13. The record of the original riot case is no evidence in the case under S. 
154 of the Penal Code. 15 IK. 11. G. 

214. The Magistrate in his grounds of commitment, and the Sessions Judge 
in his conviction, Kshould specifically note with exactness and precision, the proof 
against each particular prisoner, and the manner in which it is supported. 5 W.R. G, 

REPORT {of Ch'emical Rxaminer) 

215. Under S. 370^ 0. Cr.P. C., the original report of the Chemical Examiner 
bearing his signature, and not a copy of the report, should be put in evidence. 15 
W. It 49j G M. E. A^jp. 11. 

SEALS (native) 

21 G. The test of comparison of native seals is at best but a fallible one and 
must always be received with extreme caution. G IK. E. 5. 

STATEMENTS. 

STATEMENT {before Police Officers) 

217. Statements made before a Police Inspector are not evidence, and cannot 
bo used as evidence in the trial ; and unless ft can be shown that the evidence taken 
before the Magistrate has been used as evidence at the Sessions trial and laid before 
the Judge and Assessors, and that they, after hearing that evidence, based their 
o])iniou upon it, that evidence cannot be laid before the High Court and made use 
of in support of an appeal. 17 IK. E. 5. 

STATEMENT wlho cannot he called as witnesses) 

218. In a case of murder, the statement made by the deceased in the presence 
ot‘ his neighbours and of a head constable was admitted as relevent evidence, under 


^ See S. 325 N. Cr. P, C. 
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S. 32 cL 1 Act 1 of 1872, that section providing that such statement is relevant 
whether the person who made the statement was or was not at the time when it was 
made under expectation of death. 19 W, II 44. 

219. In order to make the evidence of a deceased witness legally admissible, 
provided the admission of the evidence is questioned, it is strictly necessary to prove 
the death of the witness. Proof of such fact may be dispensed with if the prisoner's 
council admits it. 12 W, i?. 80 ; 4 2?. L. B. App. 50. 

STATEMENT, KX-PARTE 

220. Ex"parte statements made in the High Court by parties who invoke tho 
aid of the Court to transfer a case from one authority to another, ought to be based 
upon truth. IG W, li, 49. 

STATEMENT [made under promise of piardon)* 

221. A statement made under promise of pardon is no evidence agains V 

prisoner. 8 IF. II. 53. ^ 

STATEMENT {pf committing officer) 

222. Where a Committing Olhccr in his grounds of commitment makes state- 
ments tending to criminate the prisoners, they cannot be used as evidence against, 
the prisoners, if they were not reduced to writing, and without the examination on 
oath of the Committing Officer in tho presence of the prisoners. G W, II, 85. 

STATEMENT OP PRISONER. 

223. A Magistrate is hound to filo with the record any explanation that a 
prisoner wishes to make. 2 IF, li. 58. 

224. The statement of a prisoner, whether taken as a confession or an exami- 
nation, may bo received as evidence. 5 W, E, 1. 

225. Where a statement made by an accused before the Magistrate bears the 
Magistrate’s attestation, proof of tlio statement having been made is not necessary, 
but the proceedings must be presumed to be regular until tho contrary is shown. 
11 IF. E. 39. 

22G. Bare statements of prisoners are not admissible in and ought not to be 
alluded to by the J udge as evidence. Nor is evidence taken before the Magistrate, 
unless contradictory of the evidence of the same witnesses as given before the Ses- 
sion Court, evidence in the trial or proper to be put to the jury, 7 IF. IL 108. 

227. The prisoner was indicted for theft and dishonestly receiving stolen pro- 

perty. The prosecutor, while tr avelliiig by train to Calcutta, discovered that his 
courier bag, containing his watcli, chain, and a sum of money, had been stolen. 
He reported his loss to a Kailway Police J[us])ector at tlio first station at which the 
train stopped after he became aware of the theft, the prisoner not tlien being 
present. •» 

The standing counsel tendered evidence of this report: held, it to be admissible 
under S. 8 Illustration K., of the Evidence Act 1 of 1872. 

The standing counsel next tendered evidence of a statement made by tho prison- 
er to the Constable who arrested him, to tho effect that the watch and Ks. 1,000 
had been given to him by his sister, and that ho Iiad bought the chain, {Vhear, J.) 
observing that there is a distinction in the Evidence Act, between admissions and 
confessions, admitted the evidence. \0 B, L, E, App, 2. 

228. G. D. presented a Government Promissory Note, at the Bank of Bengal, 
bearing a forged endorsement, and was arrested. A Police Constable asked N. if lie 
knew G. D. N. replied that he knew him as a common man. Tho Police Constable 
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then asked N. if he knew any thing about the Note. N. replied that he did not. 
No threat or inducement was held out, nor was any caution administered to N. 
Held, that the statements made by N. in answer to the questions of the Police 
Constable were admissible. 

N. was afterwards brought before R, the Deputy Magistrate of Serampore, who 
told him before any depositions were taken, that he (N) was charged with having 
received a stolen Promissory Note, and R. asked him if he wished to say any thing, 
N. replying in the affirmative, R., without administering any caution to him, asked 
him how or where he had obtained the Note and other questions, the answers to 
which wore taken down. N. was again brought up before R., and was asked whe- 
ther a Promissory Note then produced was the one ho had delivered to G. D. to 
take to the Bank. R. told N. that he was not bound to answer the (Question, but 
that if he did, the answer would be taken down ; and that if he objected to answer, 
that would also be ifoted. R. committed N. to take his trial before the High Court. 
Held^ that on the trial, the answers of N. to the questions of R., whether R, acted 
as a J ustice of the Peace for Bengal, or as a Magistrate, were admissible. 

The High Court could have directed the priliiiiinary investigation of the charge 
against N. by the Deputy Magistrate of Serampore, but that it did not appear iii 
the caption of the charge or in evidence that the Court had so directed it. Held, 
no ground for arrest of judgment, but the objection might have been raised before 
the jury was sworn, under S. 41 of Act XVIII of 1862. 

Semble — ^The High Court was bound to take judicial notice that R. was a 

Justice of the Peace for Bengal. 1 B, L, li 0. J, 15. 

« 

STATEMENT OF PRisoNEii {pveT-limrd hy Police-man) 

229. The evidence of a Police-man who over-heard a prisoner's statement 
made in another room, and in ignorance of the Policernan^s vicinity, and uninfluen- 
ced by it is not legally inadmissible. 7 W, R. 56. 

WITNESSES. 

230. The deposition of a single credible witness is sufficient evidence in law. 
2 W. R. 3. 

231. The evidence of one witness, if credible, is legally sufficient proof of any 
but certain exempted offenooi. 8 W, li, 60. 

232. Querf, Wliether with reference to the 28th * S. of Act II of 1855, a pri- 
soner charged with treason can be convicted on the evidence of a single witness. 
15 W, 11 25. 

233. If a person is before the Court as a witness, his evidence must be record- 
ed as the law directs; if ho is not a witness and is not examined as sucli, the Judge 
has lio right to allude to his having made any statement. 8 W, li, 11. 

234. Where there is no community of interest any one of a number of prison- 
ers jointly indicted may be called as a witness either for or against his co-defen- 
dants. 6 W, E, 91. 

235. The evidence of a person stating before the jury upon oath facts which 
he does nut know of his own observation, facts which constitute the substance of the 
charge against a prisoner, and which the jury themselves Iiavc to enquire into and 
arrive at as their verdict ought not to be allowed to go to the jury, and still less so 
when the person does not orally depose before the jury, but his evidence is pre- 
sented to them in the form of a written deposition. 10 W. li, 57. 

236. S. 434 +0. Cr. P.C. gives the High Court no power to interfere in a case 


Repealed by Act 1 of 1872. t See S. S. 295 & 290 N. Cr. P. C. 
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where the difference of opinion between the Magistrate and the Judge is as to the 
credibility of certain witnesses. The Magistrate’s order may bo an improper one, 
but it was passed upon legally sufficient evidence and cannot be termed illegal. 18 
W. R, 7. 

DEFENCE (witnesseM for) 

237. A prisoner on trial is entitled to have his witnesses examined. 2 W. 
R. (j; 3 If. B. 36. 

238. An accused person is entitled to have his witnesses summoned and exa- 
mined, even if those witnesses were named as implicated in the ofFouco with which 
the accused is charged. 15 W. B, 7. 

239. Where the omission of a Magistrate, in committing a prisoner, to enter 
on the record the names of certain pc3rsons who liad been name(T as witnesses for 
the defence at the Sessions, was brought to the notice of the Judge, and an order 
was made by the Judge, re(juiring tlie witnesses to bo served, but the witnesses did 
not appear and the Judge tried tin# prisoner in tlmir absence ami refused an adjoiirn- 
meiib in order to their production, the High Court hold that the prisoner was entitl- 
ed to liavc the beiuTit of the examination of tlie witnesses in (piestion, and d rooted 
the Judge to examine thorn accordingly. 18 W, B. 20. 

240. A person miiy call tlie woman with whom ho is accused of having had 

sexual intercourse as a witness on his behalf. 6 W. B. 92. 

JUD(JES AND MAGISTUATES [aS wil)tesses) 

241. Magistrates are not inoapacitaied to give ovilence of matters which have 
come before thorn in the coui’se of a preliminary in<|niry into a criminal cliarge. 
Held, that in a suit for a malicious prosecution the dofemlant had a right to the 
evidence of the Subordinate Magistrate, who ludd a prcdirniiiary iiKpiiry into a 
charge of forgery preh^rred by the defendant against th(^ plaiiitilF. 3 M. h. 3<2. 

242. A person having 1o exercise judicial functions may give evidence in a 
case pending before him when such eTideiiee can and must be submitted to the in- 
dependent judgment of other persons exercising similar judicial functions silting 
with him at the same time. 

A Sessions Judge is a competent witmjss, and the giving of evidence by him 

does not pnadmie him from dealing judicially with the evidence of which his own 

forms a part. 

A prisoner lias a right to ask to have the evidence of a Sessions Judge wlio is 
Irving him taken on a point which he thinks makes in his favour. 13 W, R, 60; 
AB. L. B. A. J. 15. 


PROSECUTION {tvibiessts for) 


243. A person apprehended by the Police and brought before the Magistrate, 
with the accused is, though not discharged i?y th(3 Magistrate, a competent witness 
against the accused, provided he bo not charged along with the accused 5 B. R. 1. 

244. When the accused lias been arrested, the evidence of a witness for tlio 
prosecution ought, under S. 194 * O. Or. P. C. to be taken into the presence of the 
accused 8 11^. R. 74. 


245. There is no law or principle which prevents a per.son who has been 
suspected and charged with an offence, but discharged by the Magi^tra^o for want 
of evidence being afterwards admitted as a witness for the prosecution, i W, B, 44. 

246. A Magistrate cannot refuse to allow witnesses wliom lie allowed to be eross- 
8ee S. 191 N. tV. P. C. 


M 
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examined by the accnscd previons to the preparation of a charge, to be recalled 
and cross-examined after the accused has been put upon his defence under S. 232 * 

O. Cr. P. C., treating them as witnesses for the prosecution. 17 W. 11. 51. 


IV. INQUIRY AND TRIAL (PROCEDURE 

INCIDENTAL TO) 


BAIL. 


1. Bail under S. 212 fO. Cr. V. 0. can bo demanded only in cases wliere fur- 
ther enquiry is poinding and the accused have not been discharged. 10 IT. Tl. 34. 

2. In a case of contempt, the Court befoie wliich the oflbnco is committed, is 
bound under S. 103} 0. Cr. P. C., to accept bail if sulHcieiit bail is tendered. 12 

W. n. 18. 


BAIL-BOND. 


3. In permitting bail to be given by an accused person, a ^fairistrat© has no 
right to impose conditions so as to throw diiljculties in the way of the accused pro- 
curing bail. 13 W. R. 1 

4. Where the condition of bail-bonds given by the defendants and by the 
surety of a security bond was that the defendants should a])pcar \vh(3n‘ called uj)on : — • 
Held that the defendants and their surety were entitled to rensonable notice of the 
time at whicli the former would be required to attend. 4 M. B. App. 45. 

BAIL-BOND {forfeitu7'r of ) 

5. A bail-bond by which the sureth's bind themselves to be responsible for the 
appearance of the accused during the proliuunary iiivcstigatiou cannot l)e forfeited 
if the accused abscond after the preliminary enquiry and during the trial at the 
Sessions Court. 9 11^. B. 3G. 

G. A notice must bo served on a surety calling upon him to ]>fiy tlje amount of 
his security-bond, or to show cause why be should not pay the same, before an or- 
der can be made to levy the sum from J)im. 9 A'. 4. 

7. There is nothing in S. 219 § O. Cr. P. (\, which prevenhs an accused 
person wdio lias forfeited Jiis bail-bond by default of ap]iearanee, from being pro- 
ceeded against under S. 179 P. 0. notwitljbtanding that his surety has jiaid the 
penalty mentioned in the recognizance. 10 ir. B. 4. 


V. INQUIRY INTO,, CASES TRIABLE BY 

SESSIONS COURT. 


ADJOUBNMENT {of inqxtiry) 

1. Where the accused, who has been duly summoned or arrested under a 
warrant in a case under Chapter 14 O. Cr. P. C. is jiresent to meet any charge, 
and no evidence is fortlicoming against him owing to llie absence of the prosecutor 
and his witnesses, if it be not shown to the IMagistrate that the case is one in which 


•- See S. 218 N. Cr.r.C. f See S. 389N. Cr.P. C. 
$ Sec S. 39GN, Ci.P.C. 


} See S. S. 435 k 436 N. Cr.P.C. 
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lie ought to adjourn the inquiry under S. 224, ^0. Cr. P.C. tlio Magistrate is bound 
to discharge such accused person. 15 W. B, 53. 

2. Although an iinpro]»er adjoiirnmont of an enquiry by a Magistrate was 
scarcely an error in the decision upon a point of law or involved any question of law 
justifying the interference of the High Court under S. 404 t 0. Or. V. C. the Court 
under S. 15 of the Charter Act set aside the order of the Magistrate adjourning tho 
enquiry when, according to S. 224 0. Cr. P. 0. there was not the al)sence 
of a witness or other reasonable cause rendering it ncjcessaiy or advisable to adjourn 
the enquiry ; the power conferred by S. 224 being one which can only be exorcised 
in cases which come really within the terms of that section 17 W. B. 55. 

3. A Deputy Magistrate who without reasonable cause delays, proceeding 
with the trial of persons, vvliorn he keeps in jail is liable, notwithsjaiidiug Act XVIII 
of 1850, to an action in damages if the prisoners are eventually acquitted. By S. 224 
0. Cr. P. C. a Magistrate may by a written order from time to time, adjourn an en- 
quiry for a period not exceeding 15 days. If IF. 11. 19, 

* CALENDAR. 

4 . The grounds of commitment and the remarks of the Committing Officer 
should bo entered or copied in the calendar which ought to be complete in itself. 
6 IF. 11 9. 


COMMITMENT. 

5. A commitment to hajut before evidence is recorded is illogiil. 13 IF. B. 27. 

ADULTERY (commitment in case of) 

6. Whore the Sessions J udge directed tho committal of the defendant for ad- 
ultery, the defendant having been already convicted by the Magistrate of enticing 
away : Held, that tlie sentence passed by tho JMae'istrato should have boon at once 
annulled, the requisite intention in the one case being the substantive delicii in 
the other. 5 M. 11. Ap}^. 17. 

ALTERATION ( of commitment ) 

7. A Sessions Judge cannot alter a commitment in a case which falls within 
the cognizance of a Magistrate even though the Sessions Judge thinks the ovidenco 
proves that tlio accused was guilty of an ofleuce beyond the Magistrate’s cogni- 
zance. The High Court refused to interfere umhir S. J 434 O. Cr. J^. C., on a reter- 
cnce in which the Sessions Judge ordered a commitment in such a case, although 
they considered that there was evidence to prove that the offence was one triable by 
the Court of Sessions. 10 IF. E. 35. 

ASSAULT OR HURT (commitment in case of) 

8. A Session’s Judge has no aubhorit}*to interfere and direct a commitment 
in the case of a conviction for assault, und(}r S. 352, or of hurt under S. 323 
P. C. both of them being offences triable by the Subordinate Court. 5 W , 11. 12. 

CANCELMExN'T (of commitme'ilt) 

9. A commitment once made by a Magistrate to the Sessions cannot be 
annulled by his allowing the prosecutor to file a compromise. 2 W, B. 57. 

10. The Sessions Judge wished to cancel a commitment apparently on the 
ground of the evidence being insuffieient. As the commitment was not illegal, 
he was ordered to try the case. 1 IF. B. 8. 


* See 6. 194 N. Cr.P.C. t See S, 297 N.Cr.P. C. J See S. S. 295 & 290 N. Cr.P, C. 
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COMMITMKKT {afitr conviction) 

11. Where a Magistrate has convicted and sentenced a prisoner of an offence 
which such Magistrate was competent to try, and the Sessions Judge considered the 
case so grievous that it should not have been disposed of aura rnarily. Held that such 
Sessions Judge was not competent to direct the Magistrate to commit the prisoner 
to the Sessions Court for trial upon the same charge, iST. W. P. li, 285. 

Commitment {after discharge) 

12. A Sessions Judge may, under S. 435 *0. Cr. P. C. after a Magistrate has 
discharged an accused person, order the Magistrate to commit the accused person to 
the Sessions. 7 W, H. 38. 

13. When enquiry has been made and the accused discharged, the Sessions 
Court may order the commitment of the accused, but cannot merely direct further 
enquiry 3 JV. IF. P. P. 90. 

COMMITMENT (separate) 

14. Where there is a riot and fight between two factions, the members of each 
party should be committed for trial separately y and not altogether. 9 W, 11, 33. 

FALSE EVIDENCE (commitment in case of) 

15. The Magistrate before whom the offence of intentionally giving false evi- 
dence in a judicial proceeding is committed, may himself try and commit tho persons 
80 offending. 18 IF. R. 15. 

16. A Magistrate to whom the case of a person charged witli giving false 
evidence in a judicial proceeding is transferred for investigation, cannot commit 
to the Sessions without himself recording evidence and examining the com- 
plainant and his witnesses in the presence of tho accused. 11 IF. li. 22. 

17. A Magistrate making a commitment for giving false evidence in respect 
of any offence enquired into under Chapter 12 or 14 0. Cr. P. C., must set out the 
precise words y recorded as used by the accused, containing the statement which 
he undertakes to prove false, and not state the effect of those words. 17 IF. R. 32. 

18. Where a false statement is made in a stage of a judicial proceeding before 
a Magistrate, he ought not to convict under S. 181 P. C., but should commit to the 
Sessions under S. 193 of that Code. 11 TF. R, 24. 

19. The commitment of certain persons charged under S. 193 P. C., with in- 
tentionally giving false evidence in a judicial proceeding, was lield to be illegal, in- 
asmuch as tho sanction of neither tlie Court before or against which the offence 
was committed, nor of some other Court to which such Court is subordinate, was 
given. 18 TF. R, 32. 

20. The Sessions Judge has no po^er to commit a man for having given false 
evidence before tho Magistrate, but he can commit him for having given false evi- 
dence in his own Court. 3 B. L. R. A. J. 35. 

21. In a case of giving false evidence by making contradictory statements, a 
Court of Sessions cannot, without making further inquiry, commit a person for trial 
under S. 172 f O. Cr. P. C. when both contradictory statements are not made before 
it. By the words “ under its own cognizance ” in that section it is meant to pro- 
vide for a case where it is brought under the notice of the Court of Sessions in the 
course of a judicial proceeding that the crime with which the party is to be 
charged has been committed by him. 12 TF. R, 69. 


See S. S. 296 & 298 N. Cr. P. C. t See S. 472 N. Cr. P. C. 
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Housi-trespass by night {commiiment in of ) 

22. A Deputy Magistrate has no power to convict of theft (S. 380 P.C.) where 
the offence charged is lurking house -trespass by night with aggravating circumstances 
(S. S. 458 and 459 P. C.) but must commit on the latter charge. 9 W. It 5. 

Hurt, Grievous (commitvuni in case of) 

23. A prisoner charg(*d with the offence of causing ‘‘grievous hurt” should bo 
committed for trial to the Sessions Court. 1 B. It A. J» 101. 

Murder {commitment in case of) 

24. Case of a man knocikod down by a blow behind the ear and then hung 
up to a tree wdiere he was found dead, in which the Magistrate convicted one of 
the piisoners of voluntarily causing hurt and the other of atiettiug the same. 
Conviction quashed with a view to commitment of the parties implicated before 
the Sessions. G TU. It 55. 

Offenub under INDIAN RKaisTRATioN AcT {commitment for ) 

25. Held that the committal of the accused to the Court of Session by a 
Magistrate for trial on a charge under S. 91 * of Act XX of 1806 was legal. 
The Session Court Avas accordingly directed to try the accused. 5 7>. It 7, 

26. In the case of an offence under S. 94 * of Act XX of 1866, if a 

Magistrate thinks that a more severe sentence is necessary than he is competent 
to inflict under the power vested in him hy Act XXV of 1861, it is competent 
to him to proceed under S. 226 t of that Act and to commit the accused to the 
Sessions; and on such committal a Sessions Judge has jurisdiction to deal with 
the charges and to convict an<l sentence the accused as provided for in the 
several sections of Act XX of 1866. 15 W. It F, B, It 58 ; G B. L. It 692. 

Perjury {commitment in case of) 

27. A Magistrate has no jurisdiction to try, hut must commit to the Sessions, 
a case of perjury committed before him in the course of a proceeding taken under 
S. 318 + 0. Cr. P. C. 7 W. It 104. 

ENQUIRY' {preliminary) 

28. An accused should be allowed, at preliminary enquiries before a Magis** 
trate, to cross-examine the witnesses, but whether the accused himself shall be ex- 
amined upon the matter of the charge by the Magistrate is left entirely to the 
discretion of the Magistrate, and such discretion should not be exercised when the 
Magistrate thinks that the evidence for the prosecution does not disclose any proper 
subject of criminal charge against the prisoner. 10 W, It 25. 

29. It is necessary to a proper preliminary enquiry that the accused ( or, un- 
der certain circumstances, his agent ) should be present ; that the witnesses whose 
evidence is to be the foundation of the commitment should be examined before him , 
and that he should have the opportunity of cross-examining them. It is essential 
too, in a case of perjury that he should know at what period he ceased to be a wit- 
ness, and at which his position was changed to that of the accused. 9 W, li* 54. 

OFFICERS {eommittiny) 

COLLECTOR {commitment hy) 

• 30. A collector, trying a suit under Act X of 1859, has authority to commit 
to the Sessions Judge 1 W, It 47. 

* See S. 80 Act VIII of 187L t See S. 196 In part. J See S. 530 N. Cr, P. C. 
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COMMlSBIONltK, ASSlSTANr hy) 

31. Whore Ml old^woinaTi of 70 so beat* a lad of 18 as to cause Iiis death, aud 

the Assistant Coinniissioner was of opinion that the beating was in the shape of 
chastisenient such as a inotlier would inflict on a disobedient child, and convicted 
the a(.‘cused im<ler S. 304 A 1*. that the Assistant Commissioner had no 

jurisdiction in the case, and that he sho\ild‘ have committed the accused for trial 
before the Sessions Court on a charge under S. 304. 18 W. li, 23. 

MAG18T1UTE {commitment by) 

32. It is not illegal for a Magistrate to commit *an accused^ to the Sessions 
without examining him or his witnesses. 2 W. li. 50. 

33. The discharge of a person accused of an offcjuce triable by the Coiii’t 
of Sessions is no bar to his being again brought, with a view to commit nu3nt, before a 
Magistrate who may })rocoed in such a case without an order from the Jiidge.S.435''^ 
O. Cr. P. C. applies where Magistrate has not^thought lit to commit. 8 W. B, Gl. 

MAGISTRATE {rcfutal of — to itivdsfiyaU) 

34. A Subordinate Judge finding tliat a person liad made a false verification 
of a plaint, scut his case for investigation to a Magistrate of the District, who re- 
fuse(l to iuvestigabi it on the ground that the alleged ofFeuce was one triable exclu- 
sively by the Court of Session, to wbicli the Subordinate tl udge himself should 
under S. 173 tO. Cr. P. (I have committed it : Held that the Magistrate of the 
District was hound to })roceed with the investigation of the case, according to S. 16 
Act XXIII of 1801.“ 7 B. B. A. J, 29. 

MAGisTiUTE, ASSISTANT {commitment hy) 


35. The accused was charged with two others witli criminal breach of trust. 
Evidence was taken in sn])port of the charge of enibozzleiuent ; but considering that 
there was noevidouce to convict him underS.408 P.C.,t]io Assistant Magistrate charged 
him under S. 208. Five days afterwards he was charged with forgery -and called 
upon to ])load to that charge, but no separate grounds of committal were drawn up. 
The High Court agreed with the Sessions Judge that the commitment in its present 
Btate was incomplete and should be quashed. 17 W. B, 44. 

MAGISTRATE, FIRST CLASS ( commitment by ) 

3G. A Court of Session connot treat as a nullity the commitment of a F. P. 
Magistrate, on the ground that he investigated the case, and committed the prisoner, 
without a formal complaint being made to him, but should proceed with the trial 
in the usual course. 4 B. 11. 35. 


MAGISTRATE, SUBORDINATE ( Commitment hy ) 

37. A commitment by a Subordinate Magistrate to the Sessions Court with 
respect to oflfenccs not exclusively triable by the Sessions Court is good. 6 M.. B. 
App, 17. 


SESSIONS JUDGE ( commitment hy ) 

38. The power of commitment conferred in a Court of Session does not ex- 
tend to a case which is triable by a Magistrate. S, 435 0. Cr. P. C. refers only to 
cases not triable by a Magistrate. 12 \V. H. 46 ; 3 B. L. B. A. J. 65. 




See S.S. 296 it 298 N. Cr. P. 0. J See S. S. 473 & 474 N. Cr.F.C. 
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39. The Court of Session can only order tlie commitment of an accused per- 
son in cases exclusively triable by it. 5 N. W. P. U. 168. 

40. The power of commitment conferred on a Court of Sessions by S. 172 

Cr. P. C. is confined to offences committed before itself. 12 IF. li. 31 ; Z B. L, iu 

A, J, 36. 

41. The power of commitment "iven to a Court of Session by S. 435 f O.Cr.P, 
C. must be exerci.sed judicially upon the eviflenco bclbre the (V>urt, and such 
Court ought not to order a commitment unless the evidence appear to it sulficiont 
for a conviction within the terms of S. 226. J 0. Cr. P.C. 

"Where such discretion has been exercised, the High (^>urt cannot etnpiire into 
the evidence to see if it justifies the exercise of the discretion. 10 IF. 25. 

42. Where a Magistrate used the words acquittal and release when he in- 
tended only to discharge a person accns( d of an olbunjo not triaT)Ie by biin, — llohl 
that the Court of Sessions w'us coiiq)etent, under S. 435 (). Cr. P.C. to order a 
commitment of such accused person. 8 \V. 11. 41 . 

43. Where a Judge, under S. 4 35 O. O. P. C. had directed the Magistrate to 
commit certain accused persons, as also to take their deleucc. Held that as the 
Magistrate could nob r(!(piire the accused to ]>roduce evi<lenco nor to make a defence, 
the Judge should not have inclu<led su(‘li instructions in bis <n‘der of commitment, 
but that the order was not therefore invalid. 1 N. IF. 1*. li. 50. 

44. The jirisoner was committed to the Court of Scision for trial on the 2 1st 
day of December 1872, and tlie record was sent to the Deputy (Commissioner of 
Jaloun. Under the new Code of (Jriminal Prooislure which came into force on the 
1st day of January 1873, the Deputy Commu.sioiier was no longer a (Join t of Session 
but received powers under S. 36 to try, as a Magistiate, classes of cases which for- 
merly he would have tiied as a (^)urt of Ses.sion. 

The Deputy Commissioner, disregarding the commitment, took the case up 
afresh as a Magistrate of the District under S. 36. Ihihl, that thijs was clearly ille- 
gal, and that the Magistrate was bound to Iiavt^ s(mtthe cummitimmt on to tlic proper 
Court, and had no power — a trial being in progress --to coinnience anew enquiry iu 
the same matter against the prisoner. 5 S. IF. P. R. 219. 


SESSIONS JUDGE {(Jiscrrfion of — to ovdtr commit vicnt) 


45. A Sessions Judge has discretion to order the commitment 
. of Sessions of any accused person dischan'd by the Magistrate. The 
of such discretion cannot be interfered with by the High C’ouit. 2 ir.ii. 


to the Court 
non-cxerciKC 
44. 


SMALL CAUSE COURT JUDGB {commitment by) 


46. A Sniall Cause C lourt Jinlge if it is his intention to proceed under S. 
0. Cr. P. C. should complete the investigation, and either commit or bold to 
the accused persons to take tbeir trial before the Court of Session. 1 IF. 11. 5. 


173> 

bail 


OKFICKIIS, COMMITTING ( duty of) 


47. Tlic duty of a Commitliii'' Officer is to ascertain whctlier l)y tlio eri- 

dence for the prosecution a jirima facte case is made out against an accused. 3 N. W. 
P. R. 27. -L ^ o 

48. A Afayistrate making an enquiry with a view to commit, is l)Ouud to record 
specially the evidence on which the commitment is made. 2 JV. R. (io. 


# See S. 472 N. Cr. P. C. + Sec S. S.29G ^ 298 if. Cr. P. C. * See S. 196 N.Cr.P. 
C.in rart. { See S.S.473 & 474 N. Cr.P. C. 
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OFFICERS, COMMITTING ( duty of) 

49. Where the High Court had juriadiction to try a prisoner for the offence 
committed, if a charge had been made against him by a person authorized to make 
that charge, and the prisoner pleaded “ not guilty ”, — Held, proof need not be given 
that the officer had authority to send up the charge. Objections to the jurisdiction 
should be made before pleading to the general issue. 1 B. L, 11, 0. J, 15. 


PAHDON {tender of) 


50. The provisions of S. 209 *0. Cr. P. C., apply to cases triable by the Ma- 
^stracy concurrently with tlie Sessions Court. 3 M. R. App, 2. 

51. The power given to a Magistrate by S. 209 0. Cr. P. C, cannot proy)erly 
be exercised excej)t with a view to the committal of a case for trial before a Court 
of Session. 3 M. 11. App. 4. 

52. On a reference by a Session Judge, whore certain ])orsons wore found 
guilty of gaming, by a F. P. Magistrate, solely on the evidence of a person suppos- 
ed to have be('n concerned in the offence, whom tlie Magistrate had pardoned : — > 
Held that a Magistrate has no power to tender a pardon in a case which he tries 
himself ; but only in the case of an offence triable by the Court of Session. 3 
B. R. 59. 


53. A Magistrate in competent to tender a pardon to any person. The fact 
of such party being directly or indirectly concerned in the offence does not ]>reclude 
him from being admitted as a witness for the Crown under S. 209 0. Cr. P. C. G 
W. JR, 94. 


54. A Sessions Judge is not competent, before a trial, to instruct a Magistrate 
to tender a pardon under S. 210 tO. Or. P. C. 7 TF. R. 114. 

55. Held, that a Sessions Judge acted irregularly in at once trying and con- 
victing a person who had been granted a conditional pardon by the Magistrate, and 
who had been sent up to the Sessions Court as a witness for the crown. The S -s- 
sions Judge was diroct^^d to order the Magistrate to commit the acci vnl to tho 
Sessions for a fresh trial after hearing his defence and examining his witnesses. 
19 W. 11 43. 


56. A conditional pardon was tendered to and accepted by the accused. He 
then, on solemn affii’mation, made a statement before tin* C^ommitting Magistrate in 
wliicb he criminated himself and two other persons. Three days afterwards he vo- 
luntarily came forward and made, on solemn affirmation, another statement, in 
which he retracted and contradicted what he had said in liis former statement. 
Tho conditional pardon was thereupon cancelled, and the accused was put upon his 
trial : Held that the first statement was admissible as evidence against the accus- 
ed under S. 32+ of Act II of 1855. 8 B. R. A. J. 103. 

57. Where a person to whom a tender of conditional pardon has been extend- 
ed is considered by tho Sessions J udge not 40 have conformed to the conditions under 
which pardon was tendered, the Sessions Judge in exorcising tho power given him 
by S. 211 § 0. Cr. P. C. ought not to try him along >vith tlie prisoners in whose case 
he has already given testimony. 14 W. R. 10. 


PERSON, ACCUSED {committing to Jail) 

58. Before committing an accused person to Jail, otherwise than for mere 
temporary custody, the Magistrate must be satisfied on evidence that some case is 
made out against the prisoner, or that there are reasonable grounds for believing that 
he has been guilty of the offence imputed to him. 13 TK. K. 1. 

* See S. 347 N. Cr. P, f Sec S. 348 N. Cr. P. C. + See S. 132 Act 1 of 1872. § See 
S. 349 N. Cr.P. C. 
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WARll AXT ( of commitment ) 

59. The warrant which a ih empowered to issue under S. 08 (). 

Cr. P. C. is not a warrant of committal and does not justify detention of tlie party 
arrested for any longer period than is necessary for his production before the Magis- 
trate, and as soon a.s the party has been brouglit before the ^lagistrate, the warrant 
is exhausted. A fresh warrant under 8. 1^2*2 for S. 224 J(). (;r.P. {). must bo issued 
if the accused is to bo committed or to be detained further. 13 H'. 11. 1. 


V. JURISDICTION. 

15A1LIFF ( power of) * 

1. A Civil Court’s bailiff in executing a process against the movable property 
«f a judgment-debtor, has no authority to use force and break open a door or gate 
7 IK. /?. 12, 

CHIEF EXECUTIVE OFFK^EIIS OF DISTRICT (powers of) 

2. Hcld,^yith reference to the provisions of S.8. 445 A§ aud445B$ of Act Vlff 
of 18G9 that the Chief Executive Oilicer of a Non-Kegidation Province is bound to 
proceed under the provisions of Act XXV $of 18Gl,in the trial <»f ollences piinishable 
by a Court of Sessions, and that he must try the prisoners with a Jury or Assessors, 
even if one of tlie counts of the charge against the f)risoiiers be in respect of an of- 
fence not triable by a Court of Sessions. 18 W, IL 59. 

CIVIL COURT ( powers of ) 

3. A former decision in a civil suit in which tlie issue was the geriuiiifncss or 
otherwise of a kui»ool(mt and the (hnirt held that it was not genuine, but added 
(ix^^ an obiter dictum) tliat the pottab [)roduoed by tlie other siilo was authentic, does 
not bar the jurisdiction of a (hvil Court in sanctioning a commitment for forgery in 
respect of the pottali. 5 W. R. 50. 

4. A Civil Court lias no jiirisdiclion to make a declaratory order as to the pa- 
ternity of an illegitimate child. 20 W. ]l. 58. 

COLLECTOR ( powers of ) 

5. A CollcctoiMvho entertains a charge under S. 1G8 llO.Cr.P. C. of an offence 
against any Court or Piililic Servant, should not try ilio case himself as Magistrate, 
nor, unless under very exceptional cases, give evidence as a witness before himself 
as Magistrate. 9 IT. Jl. 13. 

COMMT8>SlOXER, DEPUTY {powers of) 

G. A Deputy Commissioner, iu a Non-Regulation Province comes, under S. 1 IV 
O.Cr. P. U, under the designation of Magistrate of the District, and is competent to 
decide upon an appeal preferred under S. 412 (?/:O.Cr,P. C. from an ord(3r of a Sub- 
ordinate IMaijistrate who has exercised jurisdiction iu a case in whicii he had no 
jurisdiction. IG W.U. 1. 

7. The High Court refused to interfere on a reference made to it by' a Deputy 



lOG CRIMINAL PROCKDURE. 

(^omraifisioncr in a ca«e which was sent up for heavier punishment to the Deputy 
Couirnissioner under S. 4(> N. Cr. P. C, hy a Magistrate of the second class ; as the 
(^ourt was of opinion that the Deputy Commissioner, instead of refering tlie case, 
uught under that section to have tried the prisoners himself, and convicted them of 
anv offenco which he tiiought was made out against them by the evidence. 20 
ii\‘ n. 15. 

CRIMINAL COURT (pmrers of) 

DRITIsn SUBJECT. 

8. A person wdio is admittedly a subject of the Rritish Government ia liable 
to be tried by the Couits of this country for acts done hy him whclher wliolly with- 
in or wholly without, or partly within and partly without, the British TeiTitories 
in India, provided they amount together to an offence under the Penal Code. 2 
IV. n. CO. 


CONVICTION. 

9. A Lower Court has ng power to quash its own conviction tliongli illegal. 
C TF. 11. 70. 

INDEPENDENT STATE SUBJECT. 

10. The subject of an Independent State, though not amenable to the British 
Courts oil a charge of culpable homicide committed out of British Territories, may 
bo BO amenable on a charge ot kidnapping from those territories. 1 W. /i\3y. 

OFFENCE (committnl on the lll(jh Seas) 

11. An offence committed on the high seas but within throe miles from the 
coast of British India, as being committed within the territorial limits of British In- 
dia, is punishable under the provisions of the Indian Penal Code. 

The ordinarv Criminal Courts of the country have jurisdiction over such offences 
I)}’- virtue of the Stat, 12 and 13., Yict. c. 90 S. S. 2 and 3, extended to India by 
»Stat. 23cf; 24 Vlcty c. 88. 

Semble. The Covernor General of India in Council has no poAver to legisliitc 
for offences committed on the high seas outside the territorial limits of British India, 
though he has power to legislate iu respect of offences committed on the high seas 
wnthiii three miles of its coasts. 

Where certain of the inhabitants of the vlll.agc of Alanori, in the Thana District, 
sallied out in boats and pulled up and removed a number of lisliing-staki'S lawdully 
iixed iu tlie sea within three miles from the shore by the villagers of a mughbouring 
village : It was held (I) that a Migistrate F. P, in the Thaua District had jurisdic- 
tion over the ofhmdors ; (2) that the Indian Penal Code was tlie substantive law ap- 
plicable to the case ; and (3) that the oJl'ence amounted to mischief within the mean- 
ing of 8. S. 125 and 427 of that Code. 8 Z>. II. A. J. 63. 

SENTENCE. 

12. The Lower Criminal Courts cannot punish, as abetters, persons avIio gave 
evidence in support of false charges or rather charges found by such Courts to bo 
false. 18 W. R 28. 

HIGH COURT {powers of) 

1 3. The High Court being a Court of superior j urisdiction, the want of jurisdic- 
tion is not to be presumed, but the contrary, 1 B. L. R t , J. 15. 

APPELLATE SIDE. 


EVIDENCE. 


14. The High Court lias no powder to interfere on a quesliou of evidence* 
11 , 16. 


1 



JURISDICTION. 


107 


PROCKKDINCJS OF SESSIONS Jl'DGE. 

15. The High Court has no jurisdiction to quash the proceedings of a Sessions 
Judge and to declare that the Sessions Judge acted illegally in making any observa- 
tions upon the merits of a case in which, while admitting that he had no potver to 
interfere, he should not have passed any opinion upon the evulouco. 5 lU. K 2. 

HEFBKENCE. 

10. In a referred case, and not an appeal, if the High Court deems a convic- 
tion wrong, the only course ojieu to it, is to annul the conviction and order a new 
trial for the proper oflTence. 5 lU. IL 41. 

17. After a sentence has once been passed by a coir.peiont autlioriry, the High 
Court has no more power to interfere with it than a private individual, except upon 
ap])eaL or on reference, or by way of revision as provided by tiTe Code of Criminal 
Procedure. 7 ir. IL 1. 


^ REVISION. 

18. The High Court as a Court of Revision can interfere with a judgment of 
acquittal or conviction, and can also enhance punishment. 5 W. R. A'. Jk Ji 45. 

19. The High Court as a Court of Revision has jurisdiction to set aside a tind’ 

iug of acquittal by a Sessions Court by virtue of S. 405 0. Or. 4 il/. 

lu A/;/;. 70. 

20. Held, that that High Court as a Court of Revision, under S, 404^ 0. Cr. 
P. 0. has no jurisdiction over European British Subjects in criminal cases, d 
W, U. 04. 

2 1, When a Judge ac(piits a ])risoner of murder, ilio High Court cannot, either 
as a Court of Appeal or as a (.\)urt of Revisiuii, lind that, according to the evidence, 
the prisoner caused dcatJi with the kiiowiedgc mcniioiicd in cl. 4 S. 300 P. C. nor 
can the lligli Court, however wi’uiig it may think the Judge to have been in acipiit- 
ting of murder, or Iiowevcr inadequate it may think the sentence to be, correct tin? 
error or enhance the sentence. 5 lU. li. F. J>. 11. 2. 

22. The Iligli Court can only interfere under 8. 43 If O.Cr.P. C. when there is 
some illegality in the }»roceedings of a Lower Court. 12 W . Ji. 40. 

23. AVhere a Sessions Judge after a careful and deliberate weighing of t!ie 
evidence on the record comes to a conclusion iiiifavonrable to the accused, the High 
Court is not jiisti tied in interfering under S, 297 !N. Cr. P. (L however much it 
might hold a contrary opinion as to the value of the evidence. 20 W. II. 01. 

24. The failure of the Judge to convict the prisoner on the graver charge is 
not an error of law with wliicli the High Court can interfere under its revising powers. 
d W. II. 32. 

25. Where iherb is a failure of justice, or vtdiero the prisoner has been prc' 
judiced by the defecting summing up uf^tlie J udge, the High Court can interfero 
either by discharging the prisoner if the evidence on the record is not sulliciciit to 
convict him, supposing the trial to have taken place with the aid of As.sessors, or to 
direct a fresh trial. 18 TU.7t. GO. 

20. There is notliing in S. 404 0. Cr. P. (?. wliich obliges the High Court to 
interfere ; and in cases in which it is clear that substantial justice has been done, 
the Court is not bound and ought not to interfere even if, on some small point of 
law, the Judge below has made a mistake. 18 W. II. 23. 


See S. 297 N. Cr. P.C. t See S. S. 295 4 290 II Cr. P, C. 
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27. The High Couit as a Court of llevision c.muot say iliat a Sessions Judge 

is wrong in point of law, because he does not, in tlie exercise of liis discretion under 
8. 307 0. Or. P. C. postpone a case for the evidence' of a witness. 12 W, i?. 4-f. 

28. Tlie High Court has jurisdiction having regjird to S. S. 207 and G4 N, Cr. 
P. C., to take cognizance of and revise the proceedings of a Magistrate while they 
are in an interlocutory state of ponding investigation, and may suspend such ])ro- 
ooodings without having the record before it, it may also in such a caso order bail to 
bo taken from the person accused. 20. W. 11. 23. 

20. Tinder S. 403^ 0. Cr.P.Ch the High (knirt cannot mitigate or remit a sen- 
tence passed by a Magi.strate and confirmed in appeal )jy the Sessions Judge, when 
there is no error of law in the conviction. In this caso the sentence appeared to the 
Court to he excessive, but the Court could nob interfere. 4 IF. 11. 15. 

30. The High'Oourt (like the Sessions Judge) cannot nullify the verdict of a 
jury by interfering to lesson the ptitiislirnont. S. 405 refers to cases where the oftenoe 
is ]>roved but where the puiiislutient inflicted is held to bo too severe, and not to cases 
where the conviction itself is considered improper. G ,TP. Ft. G. 

31. Where a Subordinate Atagistrate of the 1st class acting without jurisdic- 
tion held a trial aod acquitted the accused person under 8. 255^ of the 0. Ch*. P.C. 
Judd that the High Court alone could set aside the finding under S. 404 an<l that 
the Magistrate of the District had no power to do so under S 435§ of the Code as 
amended by Act VI 11 of 1809. 4 M. 11. App. Gl. 

32. The extraordinary power given by S. 404 O. Cr. P. 0. was declined to bo 
exorcised to quash proceedings, held under a hon'ijule exercise of discretion in a 
case where a tine was imposed for ketiping a piggery in a titlhy state. 17 IF^.ii. 5(S. 

33. Where the High (Jourb was of o])inion ( in a case in which no apfieal lay 
to it) that the facts found by the Court that tried the prisoners and the Court of 
Appeal from such Court did not constitute the oftenco of cheating of which the pri- 
soners had lieeii coiiviebe.d, the High (''ourt, in the exercise of its extraordinary juris- 
diction, reversed the conviction .and sentence. 9 F. If. 448. 

.31. The Higli Court declMUid to interfere in four cases of dismissal by the 
Magistrate and D^quity Magisiratn referred by the Jiulgti — tln^ Ix'cauyo th(' 

Judg(' considei -^il that mere j)ersistence in demaiul ot rent did nob amount to tres- 
pass Juslitying lin* riglit of private defenee as ludd by the Magistrate— the second, 
oocause the Judge considered that the Magistrate’s reasons, viz. (1) want of explana- 
'Jon of the cause of e.omplainant’s j^irsoicfi on the spot where the alleged a.s.sault was 
.[.ommitted, (2) want of (explanation delay \\\ making complaint, and (.3) want of 
xmleiial evidence in the shape of hrvises, wore nof siillicient in law to justify a sum- 
'Uiary dismissal — the thirds because the Judge considered that tho men' assertion of a 
3laim to land by the accused did not justify tho dismissal of the criminal charge as 
^.o theft of its produce, and that the Deputy Magistrate should be directiid to 
Jiold a jiroper erxpiiry and disptisc of the c.-ise after recording evidence ; — and tlie 
fmirthf because the Judge considered that delay in making com[)laint was not of itself 
a legal groimd for dismissal, [>articularly wliqre an explanation of the delay is tender- 
ed IG IF. ii. G5. 

35. Prisoner was convicted by one Court of criminal intimidation on a charge 
by A, the conviction being coutinned on apjieal by the Judicial Commissioner.- but 
was acquitted by another CourX of assault and robbery alleged to liavo beon commit- 
ted on the same day, on a charge by B. The latter Court pointed out to the Judicial 
Commissioner that the facts jirovecl in B’s case, raised a strong presumption that A’s 
case was a false one, the result of a cons[)ii'aoy against the prisoner ; and 

See S. 192 N. Cr. P. 0. t See S.S. 294 & 297 K Cr. P. C. J See S. 220 N.Cr, F* 
L\ § See S.S. 296 <fc 298 N.Cr.P.C. 
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the J udicial Commifisioner proposed to set aside the conviction of the prisoner in A’s 
case, not on the evidence in that case, bnt on extraneous evidence derived from B’a 
case. Held that the High Court had no jurisdiction in the matter; but that the 
J udicial Commissioner could apply to the Government for a pardon on tho ground 
stated by him. 6 11^. li* 42, 

SENTENCE. 

CONTEMPT ( punishing for ) 

36. The High Court, as a Court of Eecord, has the power of summarily pun- 
ishing for contempt. 8 11^. 11. 32. 

ENHANCEMENT ( of sentence ) 

37. The High Court cannot enhance a legal sentence. 1 Vf. B. 19. 

38. ^riie High Court has no power to enhance a sentence (though it may con- 

sider it much too lenient) on persons convicted under S.S. 143 and 148 of the Penal 
Code. I \V. n. 13. • 

MITIGATION {of Sentence) 

39. Tlio High Court has power to mitigate, on the ground of its being exces- 
sive, a sentence passed by a Magistrate and confirmed in appeal by tho Sessions 
Judge, or a sentence passed in appeal by tho Sessions Judgcj altering a sentence 
passed by a Magistrate. G W, li. F. B. li. 7; 4 M. li. App. 3G. 

TRANSFER {of cases) 

40. The High Court will not, except on very strong and very clear grounds, 
transfer a case from one Magistrate's Court to tJiat of another Magistrate, C B. 
11. A. J. G9. 

41. The High Court docs not exercise its powers of transfer in a case of for- 
gery or perjur)’’ solely on the ground tliat tlie Judge who is to try the case has 
formed an opinion that the document has been forged or the perjury committed. 

But when the transfer can be made without risk of any improper interference 
with the course of justice and without much inconvenience to the parties and wit- 
nesses the transfer would be proper not only as a fair coiicossion to the accused 
person, but as a moans of relieving the Judge from a position which ho would him- 
self desire to avoid. 5 M. B. 212, 

42. Tho High Court has power, under S. 29 of its Letters Patent, to transfer 
a criminal case from a Court in the Mofussil for trial before itself. 

The mere possibility or probability that difficult questions whether of law or of 
fact will arise is no reason for transferring a case under S. 29, there being a sufficient 
remedy provided in the right of appeal to the High Court. 

It is under S. 35 of the 0. Cr. P. C. and under that section alone, that the 
High Court ought to order the transfer of criminal cases from one Court to an- 
other, — except in very special cases. 15 W, B. G9. 

ORIGINAL SIDE. 

EUROPEAN BRITISH SUBJECT. 

43. A European British Subject is liable to be tried in the High Court of Bom- 
bay for an offence against the Indian Penal Code committed in the territories of a 
Native Prince in alliance with Government upon charges framed under the Penal 
Code. 8 B. Jt. 0. J. 92. 


See S. 64 N. Cr. P. C. 
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44. The defendant, a European British Subject, was cliargecl with liaviug 
committed three offences at Bangloro pujiishable under tlie Penal Code : — Hold, 
lli.-it the High Court has the same criminal jurisdiction which the Lite Supremo 
(/ourt had, and that, Bangloro being within the territories of the Alaliarajah of 
Afysore, a Native Prince in alliance with the Governineiit of Madras, the defendant 
was subject to the jurisdiction’ of the High Court in respect of ciiminal otfences com- 
mitted in the territory of Mysore. 2 M, R. 444. 

JUDGK or THE HIGH COURT. 

45. A Judge of the ITigli Court making an order in the original criminal 
lurisdiction of tliat Court is not a Court subject to the control of the Court under 
S. 15 of the 24 and 25 Vic., c. 104. 15 W. IL iji). 

c 

OFFENCES ( 'itpo7i (he hujli seaa ) 

4G. The substantive law aj)plical)Ic to a Britisli-born Siibji'ct tried in the High 
Court of judicature at Bombay for destroying a Br.tish ship on tlie ln\'h seas, at a 
distance of !iK»ie than three miles from the shores of British India, is tlie English 
Law, and not the Penal Code, notwithstanding the provisioiis of stat, 30 31 vict., 

c. 124, S. 11. 

The same substantive law is np])licable to prisoners who conRj)ire together in 
Bombay to destroy such ship on the high seas, and such sliip is so destroyed in con- 
sequence. 

TJie procedure applicable in such cases is the ordinary criminal procedure of 
the High Court. 

There is not fuiy Act of the Indian Legislaturci now in foico which provides for 
the offence of destroying a ship, when committed at a gix'ater distance tliiiu thrc'o 
miles from the coast, or for the abetniont in British India of such an offence so com- 
mitted. 7 IL 11. 0. J. «S9. 

47. la prosecuting a British Subject for an offence (oiumitted on board a Bu*- 
tish ship upon the High Seas, Held, 1 — -(JViear, J. dnhUanta) that he must be cliarged 
with an otience under English Law ; 2 — That the punislmjent must be according to- 
Englisli Law • 3 — That the trial must bo according to tlio procedure of the Local Court, 

Therefore where a British Subject was charged before the High Court with 
having committed an o/rence under 7 William lY, and 1 Viet. c. 85. S. 2, on hoard 
a British shij), upon tlie High Seas, within the Admiralty jurisdiction of the Court, 
and found guilty of an offence iinder 14 and 15 Vict. (diaj)tcr 19, »S. 5 : Hold, that 
ihe conviction was good, and tliat the prisoner would be rightly punished witli ‘‘ ri- 
gorous imprisonment,” which is defined by S. 53 P. C. to be “imprisonment with 
hard labour and that the trial had been rightly proceeded with under Act XIII 
of 1805. 

It ought to appear upon the face of a charge that it had been delivered to tho 
clerk of the Crown by a J ustice of the Peace or a Alagisnato but its not so appear- 
ing is a formal defect only, to which objection can only bo taken under S. 41 of 
Act XVIII of 1802 before the jury has been sworn, and it is not ground for arrest 
of jiidgineut, 1 IJ. L. 11, 0, J, 1. 

TRANSFER OF CASES {for trial) 

48. The construction of S. 29 of the Letters Patent is, that tho' High Court 
has powei’, if in its discretion it thinks right to exercise it, to transfer the investi- 
gation or trial of any criminal offence committed in Calcutta to a Mofussil Court, 
which is otherwise competent to try it, or to direct tho trial by the High Court of 
an oli’eiice committed in the Mofussil competent to investigate it ” does not in- 
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elude competency as I’Cgards local jurisdiction ; but only competency with regard to 
the offender, the nature of the offence, and the punishment. 1 D, L. li, 0, J. 15. 

TRIA.L. 

49. Act XVIIT of 1862 S. 17 docs not apply to a trial before a Sessions 
Judge, hut only to trials on the original side of the High Court. 20 TC. 11. 51. 

50. The prisoner was convicted at a Criminal Sessions of tlie High Court for 
supidyinj; licpior without a license, an act made punishable by Madras Act 1 of 1866: 
Held ( Hollow qi J. (Ussfnited ) that the High Court had no jurisdiction inasmuch as 
the Act which creates the offence declares it to be punishable by a Magistrate, 

Quere. Whether the Local Legislature has ])ower to enact that a European 
British Subject shall bo ])unishable by a Magistrate on snuitnary couvietioii for au 
offence newly created by tlio Local Legislature. 5 3/. li. 277. • 

JUDGE OF THE SESSTOXS COURT ( r/) 

, APURAL. 

r>L Tlio Sessions Court lias j urLsdictiou to hear appeals from flip scntoiices of 
a Justice of the Peace acting under the Mercliant Seamen’s Act 1 of 1859. 2 M. 11. 
473. 

52. Although the cfTect of S. 2U 0. Cr. P.C. is to give exclusive original juris- 
diction to the IMagistrato of the District in the trial of cases under S. 7 Reg. XXl of 
1827 for abetting the smuggling of opium, that, ( R. 21 ) does not exclude ilie a))]H3l- 
late jurisdiction vested in the Court of Session by S. 409 t of the Code. 9 11. 11. 166, 

BRITISH -BOKN-SUUJECT. 

53. Wlietlier or not an aeeused is an European British Sribject is a matter of 
fact to be dol(‘rniined judicially by the Court of Session on the evidence, in the 
<5vent of tlie jnisoncr raising that (picstion. 10 If. 11. C. 

54. The ])riBOiier ])lea(le{l that lie was a British bom Subject and therefore not 
amenable to tlie jurisdiction of the Session Judge of TellicbciTy, by whom the pri- 
soner had been convicted of criminal misappropriation. 

The evidence showcul that the prisoner was the legitimate groat grandson of 
John Turnbull, said to have been a Serjeant in the seivico of tlie King or of the East 
India Coin])aiiy, but was insullicient to establish a lawful marriage IxdAveen him and 
a Native Ciiristian woman by whom he Inid a son, and the evidence as to liis nationa- 
lity was also incomplete. 

Held, that the plea to- the jurisdiction was not made out. G M. H. 7. 

COMMITMENT. 

55. Where the Session Judge is of opinion that a Subordinate Magistrate has 
convicted the defendant of an offence which the Subordinate Magistrate has no pow- 
er to try, the Session Judge may, under »^. 435 J (). Cr. P. C. annul tho conviction 
and direct the committal of the accused for trial. 5 ilf. li.App. 32. 

56. In a Case in whicii the accused was charged under S. 200 P. C, of the 
offence of using as true ii false declaration wliich by law is receivable as evidence, 
the Magistrate, after taking evidence, dischargeil the accused, as he was of opinion 
that the charge was not made out, and that the evidence did not justify Jiis fram- 
ing any other cliarge against the accused. 

* The Sessions Judge, deling under S. 296 § O. Cr. P. C. then directed the 
Magistrate to commit the accused for trial foi* forgery : 

See S. 6,. 7 it 8 X. Cr. P. C f See S S. 267 it 209 N. Cr. P. C. j. See S. S. 296 
«t 298 N. Cr. P. C. 5 See S. 505 N. Cr. P. C. 
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Held, that the Sessions Judge’s order was bad, (1) because it was too vague and 
indefinite as it did not specify the document which was forged and the particular in 
regard to which it was forged ; and (2) because it directed the committal of the ac- 
cused of an offence with which he had not been in any form accused before tho 
Magistrate, — S. 296 empowering the Sessions Judge to direct a comraitmenti 
only for some offence with wliich the accused was substantially charged in the 
complaint, or which was specified in the warrant, or which was framed ss a formal 
charge by the Magistrate at the preliminary hearing. 19 W, B, 30. 

OBDER. 

57* The order of a Session Judge to quash proceedings held before a Magis- 
trate F. P. annulled as having been made without jurisdiction, b B. B, 15. 

. SENTENCE. 

COMMENCEMENT (of Sentence) 

58. A Sessions Judge has no power to declare that a sentence shall run from a 

period prior to the conviction. 4 iV. \W P. B, 8. ‘ 

COMMUTATION (of senteme) 

59. A Sessions Judge cannot, on appeal from a Magistrate’s dociaion, inflict a 
term of imprisonment in commutation of a fine longer than that wliich tho Magis- 
trate himself could have inflicted. 1 7i. it. 139. 

CONFIRMATION (of Sentence) 

r 60. Held that a Sessions Judge has no power to quasli a sentence passed by an 
Assistant Sessions Judge and by him submitted for confirmation, and direct new 
sentences to be passed, even supposing the sentence of the Assistant Session Judge 
to be illegal. 5 B. B. 3. 

61. Held that an order of a Session Judge by which lie altered a conviction 
by the Assistant Session Judge of dacoity’* to one of “ robbery” was illegal, not 
being an amendment of a sentence or order within the meaning of S. 22'*'* O.Cr.P. C. 

Held further that if the accused were, in the opinion of the Sessions Judge, im- 
properly convicted of “ dacoity,” he ought to have declined to confirm the sentence, 
and to have left them to be charged with and tried for “ robbery.” 5 B. R, 22. 

DEATH. 

62. In a case of affray attended with murder, in which the offence was com- 
mitted before the Penal Code came into force, a Sessions Judge has himself power 
under S. 4 Act XVII t of 1862 to jiass sentence of death, instead of referring the 
matter for confirmation to the High Court. 14 W. B, 76. 

MITIGATION (of Sentence) 

63. Held that a Sessions Judge has no power to mitigate a sentence passed 
upon a prisoner who has not appealed to him. 5 B, B, 24. 

REVERSAL (of se 7 ite 72 ce) 

64. A Sessions Judge in appeal can quash an illegal conviction by an Assist- 
ant Magistrate in a case. 8 1^. B. 30. 

65. A Sessions Judge is quite competent on ajipeal^to reverse a conviction by 
a Deputy Magistrate, if ho thinks that the evidence is insufficient to establish a 
criminal offence against the prisoner. 5 W, B, 5G. 


^ See S. S. 6,7,8,18 & 20 N. Cr. P. C. tPe 2 )euIea by Act X of 1872. 
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60. It is only when a Court SiiI)ordinate to a Court of Session convicts a 
person of an offence not triable by such Court, that the Court of Session can annul 
the conviction and sentence. If the prisoner is guilty of an olFeuce beyond tlio juris- 
diction of the Subordinate Court, the Court of Session should refer the case to the 
High Court. 4 W, li, 11. 

67, A Deputy Magistrate restored to au accused, money found in his houso 
along with stolen property, the prosecutor having failed to prove that the money 
was his. The Sessions Judge on appeal reversed that order, and directed the money 
to be made over to the prosecutor. Held, that the order of the Sessions Judge was 
made without jurisdiction. Held, further, that tlie order of the Deputy Magistrate was 
one wliich could not be interfered with by the High Court as a Court of Uevisiou. 
D W, IL 57. 

KEVisioN (of seni e^nc(') • 


68. A sentence duly passed and recorded cannot be revised by the Judge, 4 
iU li. Ap2'- 111- 

susPKXSioN ( of nciitencc ) 


69. A Sessions Judge has no authority to suspend his own sentence. 4 M, U. 
Aj>p. 2. 

70. A Sessions Judge lias no power to suspend a seuteuco in a case in the ab- 
sence of appeal. 5 J/. il. Aj)2), 1. 


TRIAL. 

. AUDUCTION. 

71. Case of abduction of a child for the purpose of stealing its ornanioutB, 

which, instead of being committed to the Court of Sessions lor trial, was improperly 
disposed of by the ^lagistrato as a case of theft. 6 . li, 2. 

BUicAcu OF TRUST ( criminal) 

72. Where a tindal of a small vessel had been convicted of criminal breach of 

trust wliich appeared to have hoen committed in the Portuguese possession of Goa, 
but no order was recorded by the Session Judge of Manglore who tried the case un- 
der S. 9 Act 1 of 1849 Held that tliere ought to be a new trial. 5 31 13. 

DAUoriTY {ailended with murder) 

73. Case of a prisoner who after having committed Dacoity attended with 
murder, absconded to Hhootaii. On tJie annexation of the Bhootan Dooars by tho 
British Government, he was arrested, and after conviction, was sentenced to trans- 
portation for life. 2 lU. 12. 49. 

NATIVE SUBJECTS. 

74. The Session CouH of Bcllary has no jurisdiction, under the Penal Code, 
to try Native Subjects of the Jaghirdar, or Kajah, of Siindoor for offences committed 
tn the Platean of Hamandroog upon native inhabitants of the village of 
Kamandroog. 

Hamandroog is^a portion of the territory of Siindoor, and the Kajah is in the 
position of a Native Chief or Kuler. 

A Treaty entered into by the late Rajah of S undoor with the Government of, 
IVIadras contained the following stipulation ; — 

It being probable that, as European OiScers take up their residence on tho 

0 
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said Hill, many sorvanis, tradf^smen, private persons and otlien? will reside there 
I have relinquished to the coni|)jMiy's Government tlie Police and Magisterial 
functions of rmiintainiug peace and trying and punishing offences committed by 
such ])eople, such as violence, petty critiies, Lhefts. murder, <kc. The Collector is to 
have jurisdiction in such matters.’' 



iSuhjocts of the Jhijah, and left (,lie Government nufettered to provide in the way 
they deemed right for tlio trial and punisinnent of offences committed by such 
persons. 3 M. li. 054. 

WAU, \VA(HNG ( (fhetmnnf of) 


75. The Sessions Court at Patna was held to liave jurisdiction to try the 
oflcnco of abetment of waging war against the Queen, though the WM.giug of war did 
not take place in Patna, the rule of law ns to ahetmenb being that, where partif^s 
concert logetlier and Iiavo a cominou object, tlie act of one of the parties done in 
furtherance of the cominou object ami in pursuance of the coiicortjd plan is the 
act of the wholp. 


The jurisdiction of the Sessions Court at Patna was not afhioted by the ‘erroneous 
statement in the clinrge of the abetment having taken place at Calcutta, when tlio 
evidence was sutlioient to show the abetment at Patna, sucli erroneous statement be- 
ing an error or d(}foct in the charg(i wliicli is cured l>y S. 420 * O. (h*. P. C. 


The issue of a wavi’ant of commitment by the Governor General in Connoil, 
tinder Peg. Ill of 1(S18, cannot be treated in the iiiiture of a conviction of the 
person so placed under jjcrsoual restraint, so as to give iminuuity to the person s > 
committed and afterwards discharged from all Political oifences committed before 
that jieriod, on tlio ground that he has already beiui tried, convicted, and punished. 
17 IF. IL 15. 


JUDGE OF SMALL CAUSE COURT f 2^owrrs of) 

7G. A Judge of a Small Cause Court may ompiire intro a cliarge that a decree 
was passed by his predecessor in tin* plaintitf’s favur without the plain tiflTs knowledge 
and on a forged document. 4 IF. //. 25. 

LEGISLATIVE C0U:N^C1L {powers of) 


77. Although the old East India Company had ])ower, under the Charters of 
Charles IT., to make lavrs affecting Dntisirborn Subjects, yet this ]anver ceased in 
A. D, 1709, when its Charters were surrendered to Queen Anne. From that date 
down to the passing of the III. and IV. William 4, Chapter 123 (with the excoi>- 
tiou of a limited power of legislating as regarded tlie local limits of the Presidency 
Town), no autlioi*ity expressly granting power to th'e East India Company or tlio 
Indian Government to legislate for British- born Subjects can be found. 

Semble tliat neitlier tlie East India Company nor any Indian Government 
(with the like excoption) possessed such power from the year 1709 till the passing 
of the III. and IV. Wni. 4 c. 123. 


With the exception of offences made jiunishahle, by the 53rd Geo 3, c. 155, 
hy Justices of the Peace, the Recorder’s Court bad, by virtite ofthe37tli Geo. 
3, c. 142, S. 10, exclusive criminal jurisdiction over British-born Subjects through- 
out the Bombay Presidency; and the same exclusive jurisdiction was continued 
to the late Supreme Court, and is now exercised by the High Court, with the Jilce 




Sees. 283 X. Cr. P. G 
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erception, and some farther exceptions introdaoed by subsequent Acts of the 
Government of India. 

The Bombay District Police Act VII of 1867, passed by the Governor of Bom- 
bay in Council for making Laws and Regulations, is ultra vires in so far as it con- 
fers criminal jurisdiction upon Magistrates in the Mofussil, being also Justices of the 
Peace, over British-born Subjects, as it thereby affects the Acts of Parliament un- 
der which the High Court is constituted, and interferes with the criminal jurisdic- 
tion which that Court possesses over British-born Subjects in tho Mofussil, which 
jurisdiction is exclusive except in so far as it is limited by stat. 53 Geo. 3, c. 155, 
S. 105, and certain subsequent Acts of the Government of ludia. 7 B. E, A, J, 6. 

MAGISTRATES. 

78. The words '^a Magistrate in S. 149* 0. Cr. P.C. mean '^any Magistrate’" 
and not merely “ tho Magistrate having jurisdiction.’" 7B. E, A. J, 56. 

79. A Magistrate as an Executive Officer is not bound to attend to a Judge’s 
extra-judicial observation not warranted by law. 17 W. E. 59. 

80. The only acts or otAissions over which a Magistrate has jurisdiction, 
under Act I of 1858, are those specified in the 1st section. Cases under S. G of tho 
Act are not cognizable by a Magistrate. 4 M. R. App. 21. 

81. Madras Act III of 1865 authorizes every Magistrate to take cognizance of 
offences against Act XI 11 of 1859. 4 M, R. App. 64. 

ASSISTANT MAGISTRATE (pOWers of) 

ENTERTAINMENT ( of COSeS ) 

82. An Assistant Magistrate of a District has no jurisdiction to entertain a case 
as of his own knowledge under S. 68 t O. Cr. P. C. as he does not fill tho character 
of a Magistrate of a District, or Magistrate iu charge of a Division of a District. 

Where a case did not come before an Assistant Magistrate on com plaint, or 
in any other way than by transfer from the Magistrate of th(3 District who himself 
initiated the proceedings under S. 68, tlio proceedings of the Assistant Magistrate 
were declared to have been without jurisdiction. 19 W, E. 30. 

83. The offence of giving false evidence in a stage of a judicial proceeding is 
not cognizable by au Assistant Magistrate. 8 W. R. 30, 

SECURITY. 

84. A Deputy Collector having committed an agent for false ver ideation of a 
plaint, the Assistant Magistrate acted without jurisdiction in having taken security 
from the agent for the appearance of his principals boforo having obtained tho 
sanction of the Deputy Collector to proceed against tho principals, 4 IE. R, 7 . 

TRIAL 

85. An objection was taken before the Sessions Judge in the hearing of an 
appeal that the Head Assistant Magist’^te had no jurisdiction to try the case, lie 
having a distinct local jurisdiction which did not include the town where the offence? 
was committed. It appeared that the Head Assistant Magistrate had received gene- 
ral instructions from the Magistrate of the District, as a temporary arrangement, to 
take up criminal cases arising within the limits of the said town, which was not 
within his division. Held, upon these facts that the Head Assistant Magistrate 
had no jurisdiction. 6 AT. R. App. 43. 

CANTONMENT MAGISTRATE {pOWCTS of) 

86. A European British Subject was convicted by tho Cantonment Magistrate, 


* See S. 26 Act 1 of 1872. t See S. 142 N. Cr. P, C. 
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under S. 48 of the Police Act XXIV of 1859 : Held, that the Magistrate had no 
jurisdiction. 5 M. R, App, 25. 

DEPUTY MAGISTRATE ( pOWCrS of) 

ATTACHMENT {imdc of—hy Civil Court) 

87. The legality or formality of the mode of attachment, allowed by a Civil 
Court, is not a matter for a Deputy Magistrate’s consideration. 8 W. E, 17. 

COMMITMENT. * 

88. A Deputy Magistrate cannot commit a person for forgery under S. 170 ^ 
0. Cf. P. C. when the Civil Court has sanctioned the prisoner’s committal under S. 
t 169 0. Cr. P. C. unless with the express sanction of that Court. 2 W. E, 31. 

» CONVICTION. 

89. Convictions under S. 2 Act IX of 1863, and sentences of one month’s ri- 
gorous imprisonment, as well as an order for confiscation of cotton, set aside for want 
of evidence to show that the Deputy Magistrate who tried the case had jurisdiction 
in the matter over the persons convicted; and for want of evidence of fraud. 
3 B, E. 12. 

CONVICTION (previous) 

90. The jurisdiction of a Deputy Magistrate competent to try the offence 
charged is not affected by the iirevious conviction of the prisoner. 5 IF. E, 53. 

EUROPEAN BUITISH SUBJECT, 

91. A Deputy Magistrate ought to give an opportunity to a prisoner to plead 
that he is a European British Subject. 5 IF. E. 53. 

92. The mere statement of a prisoner that lie is a European British Subject, 
made before the Deputy Magistrate after the trial had been completed, cannot be 
acted on. 5 IF. H. 53. 

OBSTRUCTION ( orders to prevent ) 

93. Where a Deputy Magistrate, without taking eyidenco, made an order un- 
der S. 62 of JO. Cr. P. C. changing a day on which a haut used to be held, and, 
subsequently, on taking evidence, found that his first order was wrong and passed 
without jurisdiction, he was held to have acted properly in recalling his first order. 
13 IF. E, 72. 

94. Where a new liaut was established about half a mile from a long establish- 
ed market, and the Deputy Magistrate was of opinion that the holding of the two 
hauls on the same days of the week would induce a breach of the peace. Held that 
the order passed by the Deputy Magistrate, under S. 62 0, Cr. P. C. directing peti- 
tioner to abstain from holding his haut on certain days, was not beyond his power 
or out of his jurisdiction to pass, and therefore was one with which the High Court 
could not interfere under S. 404. §0. Cr. P. C. 18 IP. E, 22, 

95. A Deputy Magistrate has no jurisdiction under S. 320 $ 0. Cr. P. C. to 
order a ditch which was once a pathway, but afterwards filled up to be opened out, 
and a wall built upon it before any complaint was made regarding the filling up of 
the ditch, to be pulled down. Even if he had suck jurisdiction he should not pass 
such an order without legal proof that the use of the ditch and pathway was open 
to the public or to the prosecutor. 5 IF. E, 57. 

SENTENCE. 

riNE. 

96. A Deputy Magistrate exercising the full powers of a Magistrate has juris- 

See S. 469 N. Cr. P. C. t See S. 468 N. Cr. P. C. J See S. 618 N. Cr. P. C. 
§ See S. S. 297 N. Cr. P.O. $ See S. 532 N, Cr. P. C, 
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diction under S. 29 Act V of 1861, to fine Police Officers for violation of duty, 4 

Tf^ B, 2. 

TAX, MUNICIPAL. 

97. A Deputy Magistrate has no authority to order arrears of municipal tax 
due by a person, to be paid out of a fine levied on him. 8 W, E. 17. 

TKANSFER OF CASES (foV trial ) 

98. Where a Deputy Magistrate has once made an order transferring a case 
for trial to the Magistrate, he has no power to cancel the order and re-place the case 
on his own file. 12 FT. JR. 18. 


TRIAL- 

m 

CONFINEMENT, WRONGFUL; AND EXTORTION. 

99 A Deputy Magistrate cannot try a case which includes a complaint of 
wrongful confinement and extortion, but should follow tho rule laid down in S. 
27G *0. Cr.P.C. 3. W. E. 28. 

CRIMINAL TRESPASS, UNLAWFUL ASSEMBLY, AND MISCHIEF. 

100. A Deputy Magistrate should adjudicate on charges of criminal trespass, 
unlawful assembly, and mischief, instead of referring the casejimder S. 318 t 0. 
Cr P. C. to the Magistrate. 

A Deputy Magistrate vested with tho powers of a Subordinate Magistrate of the 
2nd class, cannot institute proceedings under the said section. 2 W. B, 2. 

HOUSE- TRESPASS. 

101. Where a charge was preferred before a Deputy Magistrate against certain 
persons of having come armed with swords and witli a large retinue and torches, and 
of having entered the complainant’s house by night and carried off thenco a largo 
amount of property the Deputy Magistrate on the evidence convicted the parties of 
house-trespass under S. 448 P. C. The Sessions Judge thought that tho offences 
charged, if proved, amounted to liouse-breaking by night or to some other offence 
within the jurisdiction of the Court of Sessions, and asked whether he could direct 
a commitment ; — Held, that the Deputy Magistrate had neither convicted nor dis- 
charged any person of an offence not triable by him, that he had jurisdiction to try 
tlio offence charged, and that the sentence passed was within his competency. C IK. 
B. 70. 

OFFENCES {under S, 5. 174 and 458 P. C,) 

102. A Deputy Magistrate not in charge of a Division of a District has no ju- 
risdiction to try a case under S. 174 P. C. which originated under S. C8 JO. Or. 
P. C, and which was not referred to him by the Magistrate of tho District. 10 TT, 
P. 4. 

103. A Deputy Magistrate has no jurisdiction in the case of an offence com- 
ing under S. 458 of the Penal Code. 1 W, E, 34. 

POLICE OFFICER. 

104. By Madras Act III of 1865 a Native Deputy Magistrate has power to try 
Police Officer above tho rank of a Private charged with offences under the Madras 
General Police Act XXTV of 1859 notwithstanding the proviso iu^S. 50 of the 
latter enactment. 4 M. B. App, 54. 


* See S. 45 N. Cr. P. C. t See S. 530 N. Cr, P. G J See S. 142 N. Cr. P.O. 
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THEFT. 

105. A Deputy Magistrate has uo jurisdiction to try and convict, as for theft, 
persons whose offence is in reality that of dacoity. He can only commit them to the 
Sessions. 6 W. B, 49. 

DISTRICT MAGISTRATE {powers of) 

COMMITMENT. 

106. Where a Magistrate committed to the Court of Sessions for an offence cogni- 
zable by himself, but which (by explanatory note 3rd) prefixed to Schedule annexed 
to the Code of Criminal Pocedure, and it appeared convenient that that Court 
should try and pass sentence on the accused, the High Court declined to interfere, 
S W. Jl 46. 

107. Where a case is committed to a Magistrate under S. 277 * 0. Cr. P. C. 
the Magistrate alone has jurisdiction, and cannot commit to the Sessions on the 
ground that he considers the sentence which he is empowered to infiiet is insufficient. 
10 W. R 50. 

108. The High Court quashed a commitment in a case in which the charge was 
that of adultery under S. 497 P. C. where it appeared that the Committing Officer 
had no jurisdiction, by reason of the offence having been committed at places be- 
yond the local limits of the Sessions Division to which the accused was committed, 
and where the Sessions Judge considered that there was no evidence to found a 
charge of enticing away the complainant’s wife within such jurisdiction. 19 

B, 31 . 

109. Wliore a Magistrate of a District who had discharged a prisoner was 
subsequently directed by the Sessions J udge to commit him for trial, and the com- 
mitment was eventually made by the Joint Magistrate. Held, that such commitment 
was not illegal. 

Although ordinarily the order of the Sessions Judge would be directed to the 
Magistrate wlio had discharged the accused person, yet there is nothing in the 
Criminal Procedure Code to prevent such Sessions J udge from directing a committal 
by any Magistrate who is authorized to make commitments. 2 N, W. F. Ji. 132. 

110. A Magistrate of the District has no power to direct a Subordinate Ma- 
gistrate to commit for trial in the Sessions Court accused persons who have been 
discharged by the Subordinate Magistrate, and such committal when made by the 
Subordinate Magistrate is illegal. The Sessions Court is tiie only authority em- 
powered by law to direct a committal. 4 M. B, Aj^p, 31. 

COST {realization of ) 

111. A Magistrate has no power to realize the cost of a constable from an 
individual. 1 W, B, 15. 


DEFvSIT. 

112. A Magistrate has no jurisdiction to order a sum of money deposited un- 
der S. 228 to. Cr. P. C. for the refund of which an api)lioation was made, to be 
credited to Government. C M. B. App, 9. 

BNTERTAINMEMT {of COSet} 

113. Under the Code of Criminal Procedure a Magistrate h/is only jurisdiction 
to entertain a criminal charge either when a complaint is made before him by a per- 
son properly qualified to complain and prosecute, or when he himself of his own 


See S. 46 N, Or. P. C. t See S. S. 200 M 359 N. Cr.P.C. 
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knowledge and discretion starts the proceedings in cases in which he has such power 
given him. Where, therefore, a Registrar under Act XX of 1860^ transferred a com- 
plaint made before him to the Magistrate’s Court; and afterwards himself sitting as 
[Magistrate ordered the matter to be made over to the Police, it was held that this 
did not amount to the institution of a criminal charge under the Criminal Procedure 
Code. 10 IF. 2L 21, 

114 In the case of a prosecution under Act XX of 18G6 a Magistrate has full 
power to entertain and finally adjudicate on the charge, and is not bound to com- 
mit to the Sessions. The words in S. of that Act ‘'all prosecutions under this 
Act shall be instituted before a person exercising the powers of a ^lagistrate,” be- 
ing interpreted to mean that the whole of a criminal trial from complaint to ad- 
judication shall bo carried out before and by the same person. 10 IF. 11. 21. 

EUROPEAN BRITISH SUBJECT. * 

115. In a prosecution under the Indian Police Act V of 18G1, the Magistrate 
is hound to take into consideration and determine a prisoner’s ])lea that he is a 
European British Subject. ^ 

S. 29 Act V of 18GI docs not give to the Magistrate jurisdiction 6ver Euro- 
pean British Subjects. 3 N. IF. 1\ li, 128. 

IIG. A Magistrate is not ein])owcred to try an European British Subject un- 
der cl. 5 S. 83 of Act 1 of 1859, (the Merchant Shipping Act ). 4 M. li. App. 23. 

117. A Magistrate being also a Justice of the Peace has no jurisdiction to try 
a British-born Subject under the Pmial Code, His jurisdiction in the trial of such 
subjects is governed and limited by 53 Geo. 3.,c., 155, S.105, and Act VII of 1853, 
neither of which gives him power to award imprisonment in default of payment of 
a fine. G B. E. 14. 

118. Where a Magistrate, being also a Justice of the Peace convicted a British- 
born Subject of mischief under S. 42G P. C. the High Court aimulled the convicjtioa 
and sentence, and directed the accused to be committed to take his trial before tlio 
High Court, unless the complainant withdrew the charge, under S. 271 f O. Cr. 
C.^7 B. R A. J. 1. 

FINDING. 

119. A Magistrate is not authorised to alter his finding once recorded, G 
M. li. Aw. 18. 

FOREIGN STATE SUBJECT. 

120. S. 31 i* O. Cr. P. 0. does not confer jurisdiction upon a [Magistrate to try 
the subject of a foreign state for “i-eceiving stolen pro|Kirty’' when the otTeiico of rec.ei- 
ving such property has been committed outside the British territories, 4 J). li- 38. 

INVESTIGATION. 

121. In a case where it is doubtful whether the offence is committed in 
British or Foreign territory, the (Question of jurisdiction cannot bo fully determined 
unless the [Magistrate proceeds witli the investigation and states what in his oiiinion 
is proved by the evidence of the witnesses. 9 IF. It. 29. 

122. Although a Civil Court acted irregularly in sending to the I^Iagistrate for 
investigation a case of using or attempting to use false evidence when no suit was 
])ending in that Court, yet as the Court liad given its sanction to tlie prosecution of 
tlie ofieiice, — Held that it was in tlie competency of the Magistrate under S. G8 § 0. 
Cr. P. C. even witliout a charge or complaint to proceed to investigate, and, if 
necessary, to commit for trial to the Sessions Court. 8 W. It. 9. 


See S. 81 Act VIII of 1871. 4 See S. S. 188 k 210 R Cr. P. C. J See S. CG N. 
Cr. P. C. § See S. 142 R Cr. P. C. 
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L/VND DISPUTES. 

123. A Magistrate has no power to decide a question of possession, under 
318'^' 0. (Jr. P. C., until lie has recorded a proceejding stating the grounds of his being 
»atisfi<3d that ilie dispute for possession is likely to induce a breach of the peace. 3 B. 
L. IL A. J. 7G. 

124-. A Magistrate has no ground for proceeding under Chapter 22 of the O. 
Cr. P. C. where there is no dispute as to the fact of actual possession of either the 
land or crop. 4- M. B. Aj)]?. 13. • 

125. A Magistrate may lease land attached under S. 319 fO. Cr. P. C. 17 
W, R. 38. 

12G. The jurisdiction given by S. 320J of tlie 0 Cr. P. C. to decide for a time 
the right to enjoyment of property should not be exorcised cxctipt on clear and 
satisfactory proof. * 'Where tlio only evidence is that of user it sliould be such as to 
show satisfactorily acts of enjoyment exercised as a matter of right and permitted 
uninterruptedly for some considerable length of time. 4 M, R. App. 2G. 

127. A Magistrate is not compf'fceub to intovfore under S. 318 0. Cr. P. C. 
with the execution of a decree of tlie Civil Court. When a Civil Court decree has 
been passed regarding the whole or any portion of disputed land, it is the Magistrate’s 
duty to maintain that decree, and ho cannot again institute under S. 318 proceedings 
as regarding the land covered by it. IG IP. R. 24, 

128. A Magistrate can maintain a Chowkeedar in the possession of his Cbake- 
iMii-land (1. e. laud set ajiart for his subsisteuco by his Zemindar). 1 IP. R, 12. 

129. A certificate under Act XXVII of 1800 only authorises the holder thereof 
to collect the debts due to the estate of a deceased person, but does not entitle him to 
recover or to take possession of any property belonging to the deceased from any 
person who may be in possession (whether wrongful or rightful) of that property, 
idle Magistrate ought to maintain the person in possession, and leave the other 
party to bring a suit in the Civil Court to prove his title to the property indepen- 
dently of the certificate. 18 TP. jR. 35. 

130. A Magistrate may direct a Deput}^ Magistrate vested with the full pow- 
ers of a Magistrate, to pass proper orders in a case of disputed jiossession of land 
decided by liim under S. 318 O. Cr. P, C. but he cannot withdraw the case from the 
file of the Deputy Magistrate, and, instituting a fresh case, dispose of it himself. 3 
TP. R. 53. 

NUISAXCE. 

131. In the case of a comjilaint under S. 308 § 0. Cr.P.C. for the removal of 
an obstruction from a thoroughfare, a Magistrate shnuhl first enquire if the road is 
a public one or not. If ho finds in the affirmative, ho has jurisdiction to proceed ; if 
ill the negative, he should withhold his hand and abstain from carrying cut the or- 
der for removal of the obstruction. 15 IP. R, 67. 

132. When cause is shown by a party under S. 308 0. Cr. P. C. it is the 
duty of a Magistrate to, and ho musf, enquire wdicther there is a thoroughfare within 
the meaning of the section, and whetlier there is an obstruction. It cannot be said 
that, in entering upon tliat enquiry, lie is not acting within Ids jurisdiction. If he 
decides any point of law erroneoiish% the case falls under S, 40411 of the Code ; but 
if he decides upon evidence before him, tlie case does not come within the section 
in question, even if Ids decision iqiou the evidence he an erroneous one ; nor is an 
erroneous decision ujion the evidence an excess of jurisdiction which would enable 
the High Court to interfere under its general power of superintendence. 18 TP. R* 



See S. 530 X. Cr. P. C. + See S. 531 X. Cr. P. C. 18^^ 87532 X. Cr. P. C. 
§ See S. 521 X. Cr. P. C. IT See S. 297 X. Cr. P. C. 
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OBSTRUCTION {orde?’ ^0 

133. An order issued hy a Magistrate under S. 02'' 0. Cr. P. C., in consequ- 
ence of a Maliazirnaina signed by certain persons, but without any notice to tluj 
defendant or einpiivy by the Magistrate, is illegal. 4 J/. 11. App. 07. 

134. A. Magistrate has no power under S. 02 O. Cr. P. (J. to issue any or* 
der whicli is by its very nature irrevocable. All that Iks has power to compel tho 
owner of property to do is to take certain order with it. Such power does not ex- 
tend to an order to cut down a large quantity of trees. 13 W. li. 72. 

135. A Magistrate cannot, under S. 02 0. Cr. P. (\, interfere with tho civil 
riiiht of a landholder to establish hauta within his estate, and to hold them ou any 
day most convenient to him. 4 IT. li. 12. 

130. A IMagistratc cauu(»t pass an order under S. 02 O, Cr. P. (h, without 
first calling on the defendant to show cause wliy the order sliould not }>c ])asscd, 
and taking any evidence which the defeudant may adduce. 14 W, li. 17 ; 5 IJ. 
L. li. 80. 

137. The power of issuing orders to prevent hreaclies of the peace <tc. con- 
ferred on a Magistrate by S. 02 0. Or. J\ C., extends only to immovable proper- 
ty of the description set forth in Chapter 22 of that code. 12 W. li. 38. 

138. It is not necessary tliat an order issued by a Magistrate under R. 02 O. 
Cr. P. C., whereby a breach of the peace was {)revented, should ho supplcjmented by 
a proceeding under S. 318f 0. Cr. P. (h 10 IP. li. 1. 

139. A Magistrate cannot pass an order under S. 02 0. Cr. P. C. directing a 
])Grsou to abstain from a certain act or to take certain order with certain property, 
unless ho is satisfied that such direction on Iiis ))art is likely to prevent or tends to 
prevent a riot or aflray ; nor can he pass an order under that section or under S. 282.^; 
or any otlier section of the Jaw, calling upon a ])erson to enter into recognizances not 
to collect certain cesses, — though under S. 282 the Magistrate may bind him <lowii 
to keep the peace, if there is salficicnt evidence to show that a breach of the peace 
is imminent through his acts. 14 IP. li. 3. 

140. Where a complaint was made by A that timber belonging to liis master 
which had been cut and stacked in a certain place had been removed by P» wlio said 
that tho timber was cut not by A’s master but by liiuiself, and tliat lie had stacked 
it in a place where he always put his timber, it was held that the Magisti'ato could 
not proceed under S. G2 O. Cr. P, 0. but was bound to try tho charge brouglit 
against B, and cither restore the timber to A, or leave it wheie it was according to 
tlic result of the investigation. 15 IP. K. 50. 

141. Where a Magistrate dismissed a complaint under R. 308 § 0. Gr. P. C., it 
was held, that it was competent for him to pass an order under R. 02 of that Code iu 
the same case, provided he called ou the defeudaut to show cause why R. 02 sliould 
not be applied. J 2 W. 11. 40. 

142. A Magistrate or other office exercising tho powers of a Magistrate is 
legally competent under R. 02 0. Or. r. 0. to issue an order prohibiting a land- 
holder from holding a liaut on any particular spot on his estate on particular day.s, 
on the ground that such an order is likely to prevent a riot or an allray. 18 
TP. li. 47. 


143. In a case in which the Magistrate passed an order under S. 518 X. Cr P. 
C. for closing a haut on the ground that it w^as only a mile apart from aiiotlifu’ haut, 
and a breach of the peace was not unlikely, the Ressions Ju<lge recommended that 
the order sliould be set aside, S. 518 ap[)lying only when a breach of the peace was 


^ See S. 518 N. Cr. P. C. tSee. R. 530 N. Cr, P. C. J See S. 491 iNf. Cr. P. C. 
§ Sec S. 521 N. Cr. P, C. 
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immineni : TTekl tliat, under expl. II S. 518, the order could he made in all ca.scs 
upon such information as satisfied the Magistrate, and as the order was one which 
the Magistrate had power to make and was not contrary to law, the High Court 
could not under S. 297 X. Cr. P. C. set it aside. 20 U’. li. 53. 

144. Qiiere — Whether a Magistrate has not powder to proceed under S. G2'^" 
O.Cr. P. C. instead of under S. 308, f against a party for disobeying an order issued 
by him directing the party to clean a privy pronounced to be a nuisance. 17 W.lLbl. 

OPIUM [offence relating to the smuggling of) 

145. A conviction and sentence by a F. P. Magistrate for breach of the rules 
for the retail sale of opium, under Keg. XXI of 1827, S. 10 annulled for want of 
jurisdiction as ‘‘ the District Magistrate” alone was empowered to enforce the 
penalty. 3 B. Jt. 39. 

14G. The District Magistrate (whose court is the proper tribunal for tlie trial 
of an offence relating to the smuggling of opium) has, under S. 21 J 0. Cr. P. 0. 
])Ower to inflict any fine provided bv Keg. XXT of 1827 for such offence, even 
though the fine may exceed Ks. 1,000. 3 Ji» 50; 7 B, H, 59; 8 B. B, 118/ 
0 B, E, 343. 

147. The distribution of a penalty adjudged by a Magistrate under S. 2G Act 
XIII of 1857 is no part of his judgment, and therefore not a matter over which 
the High Court can exercise control under S. 404 § O. Or. P. 0. 

Quere — whether a person who does not come forward in person as an informer 
and take the responsibilities together with the profits of his information, is entitled 
to any part of the penalties recovered. IG IF. II, 55. 

01WEH3, 

148. One Magistrate has no authority to set aside the order of another Ma- 
gistrate. 18 IF. E, 40, 

149. In disposing of an appeal the Magistrate at first reversed the Sub Ma- 
gistrate’s decision and directed the release of the appellent ; s\ibsequently be recalled 
this order and confirmed the Sub-^Lagistrate’s decision. Held, that the second order 
of the Magistrate ought to be set aside, and the original order restored. 0^ J/. E 
Jpp- 8 . 

150. On a reference by a Sessions Judge, circulars issued by a District Magis- 
trate — forbidding all the Subordinate Magistrates from taking up cases, if they think 
they shall have to act under the provisoiis of S. 277 $ 0. Cr. P. C. annulled, 
as beyond the comj)etence of the District Magistrate, and based on a mis-understanding 
of S. 277. 3 B, li 29, 

151. Where a Magistrate appointed special constables under S. 17 Act V of 
1801 on tlie ground that a murder had occurod, and he "was apprehensive that frequ- 
ent murders would take place, it* was held that his order w'as illegal, that section refer- 
ring to cases of unlawful assembly, riot, or disturbance of the peace only ; but that as 
the order was one of a purely executive natm^e,the High Court had no power to inter- 
fere with it. Tlie Magistrate should rather have»proceeded under S. 15 of the Act, 
and applied for sanction to an increase in the Police force. 18 IF. B, G7. 

152. The reversal of a Magistrate’s order in a purely civil case, though it may 
deprive the petitioner of an immediate remedy, is necessary to prevent his being pre- 
judiced in his civil remedy. I IF. E. 25. 

POWERS ( conferring on Magistrates ) 

153. The power of a Magistrate to delegate the receiving of complaints under 


* See S. 518 N. Cr. P. C. t See S. 521 X. Cr. P. C. f See. S. S. G,7 k 8 X.Cr, P.C. 
$ See S. 297 X. Cr. P. 0. $ See S. 46 X. Cr. P. C. 
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S. GG 0. Cr. P. C. is not equivalont to the power of the local Government to in- 
vest with local jurisdiction under S. 23 D ; and no Magistrate can act under chap- 
ter 20, who has not been legally invested with local jurisdiction. 

No order of the local Government under the latter section can legally have re- 
tros])ective elfect. 16 W, 11, G9. 

PUBLIC SERVANTS (ahsfri/ctlng — while on dafi/) 

154. The offence of obstructing a public servant in the discharge of his public 
functions is not cognizable by a Magistrate, except with the sanction or on tin* e.om- 
plaint of the Court or public servant concerned, or, if such servant is an inferior 
ministerial servant with the sanction or on the complaint of his oilicial superior. 3 
ir. JL G8. 

RECRUITERS OF EMIGRANTS. 

155. Kecruiters of Emigrants charged under S. 71 Act XI*I 1 of J8G1, must be 
tided by the Magistrate within whose jurisdiction the holding out of false pretences 
to the labourers took place. 4 M, li. App. 4. 

sifizuKE ( of property ) 

15G. A Magistrate lias no power to seize the property of a person convicted by 
him when th«^ person convicted has not been directed to pay a fine. Nor has a Ma- 
gistrate ])Ower to take pronerty from one defendant and give it to another defendant, 
i M. II App. 28. 

SKNTENCK. 

ALTERATION ( of sentence ) 

157. A Magistrate has no authority to vary any sentence ho may have once 
passed on a prisoinu'. 3 B, It. 3. 

158. A Magist'utc is at liberty to alter bis sonteuco at any time before tho 
despatch of the calender to the Appellate aalhonty. 5 J/. 11. App. 20. 

FINK. 

159. A Magistrate may imposts a fine exceeding 1,000 rnyiees under tlie Ex- 
cise Act XXI of 185G. S, 22 | 0. Cr. P. C. notwithstanding. 7 ir. It. 29. 

160. Held, that Where a Magistral* is dealing with a charge wliicdi he lias 
the ] lower to dispose of finally under Chapter 15 0. Ch*. P. C. although tlie charge, 
as originally laid fell under tdia[)ter 14 O. (?r. P. 0. he has a discretion to inflict a 
tine under &. 270 § of that Code. 10 W , li, 49. 

IMPRISONMENT {fov default in payment of fine ) 

IGl. A Magistrate has no jjower under S. 25 Act IX of 18G9 to sontoiic'' io 
imprisonment in default of the payment of fine imposed for not paying Income J.'.x 
14 W. li, 70. 

REFERENCE OF CASES [for severe sentence ) 

1G2. On a reference by a Districlf Magistrate a sentence passed by a ^lagls- 
trate E. P., in a case subinitted to Ijirn by a second class Subordinate Magisti ate, 
under S. 277 $ O. Cr. P. C. annulled: as the Magistrate of the District alone had 
power to dis]»ose of cases under that section. 4 B, 11, 8. 

TERM ( of sentence ) 


163. 


single oUenco 


. A Magistrate has power to inflict only two years imprisonment for a 
:enco. IB. R. ST, 


* Sec S. 49 N. Cr. P. C. t See S. 39 N. Cr. P. C. t See S. S. 6, 7, 8, 18 it 20 N. Cr, 
P. C. § See S. 209 N. Cr. P. C. $ See S. 46 N. Cr. P, C. 
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ini. A senfonce of 4 years’ imprisonment by a Magistrate is illegal as beyond 
Lis competency. 6 TK. li, 90. 

IG5. Tlie prisoner was convicted under S. 475 P. 0. and, having been previ- 
ously convicted of an otlbnce ])unislial)lo nndei Cliapter J7 of the Code, the Magis- 
trate sentenced him to four years’ rigorous imprisonment. Held, tiiat the Magistrate 
Iiad 2 >o\ver to pass scjitenco of two years’ imprisonment only. G JSl. R. App* 3. 

lOG. Three po’sons were charged with five di.stinct offences of house breaking 
by night and were sentenced to two years’ rigorous imprisonment in each ca.so. 
Held, that the Mairistrate had ])ower only t(» ])ass sentences of four years’ im[)ris()ii- 
niont upon each prisoner, but according to the sentence all the punishments in- 
flicted would 1)0 going on simultaneously. 5 M. R. App. 42. 

1G7. It is competent to a Magistrate to pass a S(iperato Hentence in respect of 
each of the two charges ol house-breaking in order to commit theft, and of llieft in 
a human dwelling, of which a })risoner is found guilty, ])rovided the aggregate luin- 
ishineut awarded on the two charges does not exceed the ])iinislimeni which the case 
warrants for tlie gieatm* of the two offences of whiclj, tli(‘ accused lias been convicted, 
and provided, fmther, such aggregate punishment does not exceed the j urisdiction of 
tlie Court passing the sentences. 9 B. R. 172. 

TiiANSFER ( of cases for trial ) 

108. S. 273 O. Cr. P. C. authorises the Magistrate of a District or Division 
to trails! er proceedings under Chatiter 19 of that Code to bis subordinates. 2 /V. W, 
I\ R. 101. 

109. It is compct('iit for the Magistrate of ti District to refer for trial to a F. 
P, l\Ingistralo a case suhmitted, under 2) 1) f* of tlie (), Cr, P. C,, to such agis^ 
trato of the District hy a Subordinate Magistiate. 7 1>. R. A. J, 09. 

170. Held f hat the ]\ragistrate of a District before whom a criminal case is 
lirought, either on conijihiint jindbrred directly to such Magistrate, or on the report 
of a Police Officer, cannot, under S. 273 0. Cr. P. C. refer such case to a F. P. 
Magistnite. 5 R. R. 09. 

171. S. 273. 0. Cr. P. C. only oin powers a Sujierior Magistrate, to refer cases 
to a Subordinate Magistrate wlien the complaint is niajeto himself or l)(‘fore a Police 
Oflicer. but not cases where he himself takes eognizauce of an offence. 12 11^ R. 49. 

172. A case originating with a Magistrate of the District must, under S. 88 | 
0. Cr P. C., be <lis])osed of by the iNIagistrate himself, and cannot be referred to 
a Subordinalo Magistrate. 9 IP. IL 70. 

173. A AlaLdstratc cannot under S. 30, § (). Cr P. C. make over to any 
othor ♦riidiciul Ollict-r a case <'iiginally taken up hy himself; but where a i\[a- 
gistrale has originated a proceeding in a case so for as to issue a warrant of arrest 
lie may derline to pi’oceed further, and may diieet the injured party or a Police Offi- 
cer or he may himself proceed hy coin[>laint under S. 00, before any other Magis- 
trate, iia\ iiig jurisdiction, lie is not bouvd to proceed in a case in which he finds 
it neces.sary to take upon himself the ofiice of an active prosecutor. 13 IP. R. 1. 

171. AVhe re a case ha:t once been made over by a Alagistrate to a Deputy 
Alagistrate for trial, tlie Magistrate has no jurisdiction to do any thing more in the 
matter so long as the transfer to tlie Deputy ^Magistrate is in (‘Xistence. Tlie Ma- 
gistrate may withdraw the case under S. 30 0. Cr. P. C. from the tiles of the Dc[)u- 
ty Magistrate. 12 IP. R. 53. 

175. A Magistrate has no jiower, under S. 273 of the 0. Or. P. C, to refer a 

See. S. 44 Cr. P. C. t See. S. 45 N. Cr.P. C. J See. S. 174 N. Cr. P. C. 

§ See. S. 47 JN. Cr. P. C. 
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case of grievons limi for trial to a Deputy Magistrate liaving only the powers of a 
Subordinate Magistrate of tho second cla«s. Q L 11. xipp. 115. 

17G. Where a ^lunsilf, under the provisions of S. 10 of Act XXIII 18G I, 
makes a matter over to a Magistrate for investigation, the Magistrate bas no ])Owor 
to transfer to a Deputy Magistrate a case so dulv sent to him. '2 aV. IT. P. Ji. 21 ; 3 
K W. P. 11. 120. 

177. Held that the Magistrate of a District to whom a case has been sc'nt for 
investigation by a Civil (V)urt has no power to refer it to a Magistratf' F. 1*., and 
the latter has, therefore, under such circnmstajiccs, no jurisdiction to take np the 
case without com [>1 amt made to him. 4 B. R, 30. 

178. A ^lagistrate cannot ref(‘r a case to a Doj>nt 3 ^ Magistrate unless lio has, 
under S. G6 # 0. Or. P.C. reduced the examination of the complainant into writing ; 
nor can he himself try a case once, transferred to a D(iputy Magistrate without for- 
mally recalling the case under S. 30. flG fU. 7/. 40. 

170. Although S. 3G J O. Cr. P. C. does not r#^(puro a Magistrate to state his 
reasons for transferring a eriniiiial case from a Court stihordinatc to him to his own 
or to any other sub(n’dinate Court, the High Coui t set aside an older of a Magis- 
trate transferring a case after the subordinate Magistrat(i before whom it wois had 
taken tlie evidence for the prosecution and had expressed an opinion unfavourable 
to the prosecution. 14 IT. Ji. 12. 

TRIAL. 

Act XXX Y of 1850. S. 0 (offences under) 

180. A conviction by^ a F. P. Magistrate under S. 9 of tlie Bombay Ferries’ 
Act, annulled for want of juiisdiction ; as the Magistrate of th() Zilla” alone was 
empowered by S. IG summarily to hear and determine all oUences against the Act. 
3 B. 11. 11. 

A(’T XXriT OF 185 1 (offences under ) 


181. Magistrates of all grades are, umler Madias Act TTl of 18G5. com])etent 

to try persons charged w'ltli othmees under S. 2G of the iiailway Act XXlllof 1851. 
4 M. li. App. 9. ^ 

(’ONFIKEMKNT ( Ulcf/fll ) 

182. The offence of illegal confiiiom'^iit for more than 10 days is triable only 
by the (k)urt of Sessions or by the Magistrate of the District, but not by a Deputy 
Magistrate. 7 IP. B. 13. 

nETI!:^’TION ( off ((ccnscA person hj/ Police) 

183. A Magistrate only ; and not a Sessions Judge has ])Ower to ivj cases under 
S. 29 Act V of 18GI. S. 152 § (), Cr. P.C. does not apply to cases in which there has 
not been a continuous detention of 21 hours. 1 IK. 11 5. 


ESr.VFE 

184. A convict escaping from 
district witliin which he escaped ; a 
tion to try him for the olicnce. 1 B. 


( ffrom cuslodjf ) 

eusi> 0 (]y must ho tried for that offence in the 
Magistrate of another district has not jurisdic- 


IL 139. 


185. P risoner, wliilst under h'ial before the Sessions Court upon a charge 
framed under S. 43G P. C. ( mischiiJ by fire (6c., with intent to destroy a house ), 
was charged under S. 224 P.C. with escaping from lawful cnstod 3 ^ Tho Magistrate 
being too late to make the lattiu’ otl'ence the subject of another chai*ge in tho same 
case, made a separate commitment of the prisoner, after he Inn I been convicted of 


♦ See S. 140 N. Cr. P C. f See S. G7 N. Cr. P. C. t 
124 N. Cr. P. C. 


See S. 47 X. Cr. P.- C.|§ See S. 
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the former ofTenoc, for the latter offence which was one cognizable by tlie Magistrate. 
The coiumitrneut was cancollfed and the Magistrate directed to deal with the case 
himself. 17 W, H. 14. 

FALSE EVIDENCE. 

186. The offence of intentionally giving false evidence in a judicial proceeding 
cannot be tried by the Magistrate before whom the false evidence is given ; this of. 
fence, being an attempt to pervert the proceedings of a Court to an irnpro[>er end, 
is a contempt of its authority ( S. S. 435, 436, 471, 472, and 473, of the N. Or. P. 
C. 10 B. E. 73. 

INDECENT GESTURES. 

187. Offences coming under S. 500 P. G. are triable by the Magistrate of the 
District only. 7 IT. E, 52. 

RE-TRIAL. 

188. Where a Sub-Magistrate discharges a person accused of an offence not 
being an offence specified in the 7th column of the schedule to the Criminal Proce- 
dure Code as triable by the Court of Sessions only, or by the Court of Sessions or 
Magistrate of the District, the District Magistiate has no power to direct a re-trial 
under the provisions of S, 435 * 0. Cr. P. C. 9 B. li. 109. 

ROBBERY. 

189. A charge of robbery under S. 392 P C. is, under Act VIII of 1866, tri- 
able only by the Court of Si^ssioii or by the Magistrate of the Distrist, but not by a 
Deputy Magistrate. 7 W, E. 11, 

FIRST CLASS MAGISTRATE ( powers of ) 

APPEAL. 

190. Held that the power confiuTed upon the Magislrate F. P. at Tlroach to 
hear appeals does not exclude the jurisdiction which the Magistrate of tlie District 
has by law, and tliat the proceedings in any case, in which a jirisoner has appealed 
from the decision of a subordinate Magistrate to the District Magistrate, must be 
forwarded to tJic latter. 5 B. E. 8. 


CONVICTION. 

191. Held that a Magistrate F. P, alone has jurisdiction to convict of an ofl- 
euce under S. 13 of Act XIX of 1838. 5 B. U. G.* 

192. Hold tint a conviction by a Magistrate, F. P., under S. 26 of the llail- 
way Act, was diogai for want of j urisdiction. 3 B. E, 10. 

193. O'. ;* r< u-rence by a Sessions Judge in reviewing the motlily Magisterial 
returns: — Hold tint a conviction aud sentence recorded by a Magistrate F. P., un*^ 
der 8. 50 ot the Pi».o Oltice Act XVll of 1854 (corres)>onding with S. 48 of tlie Act 
of 186(3), were illogai; as the Magistrate had no jurisdiction finally to dis[»ose of 
the case, but was bound to have committed it fur trial before the Court of Session. 
3 B, E. 8. 

ORDER (for maintenance ) 


194. A Magistrate of the 1st class has, as such, power to pass an order under 
the provisions ol W. 536 of the Cr P. C., not withstanding he may not be em- 
powered to take cognizaiico of offences without com])laint. 

1'hc petitioner a resident of Cawnpore, was summoned to Allahabad to answer 
an application for the maiiiteiiauce of bis children, He was ordered to make them 
a monthly allowance. A somewhat similar ap[dication had been made at Cawnpore, 


* See S. S. 296 <fc 298 X. Cr. P. C, 
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which wft3 rejectt*d on the Ground of jiiriadiction. Held, that ilioj ivindiction of tlu* 
^lagistrate who disposed of the c.ise was not barrel by the circumstance of tlio peti- 
tioner being resid^-nt at Cawnpore or of the former a])plication having been rejected. 
r> .V. Ii; P, 11. 237. 

SUBORDINATE MAGISTRATE. 

195. Held, that under the provusions of S. 23 G. * O.Ch*. P. C. a ^Magistrate F. 
]\ is, for the j)urposes of S. 431, t 0. Or. P. 0. immediately subonlinate to the 
Idagistrate of the District, and not to the Court of Sessions. G />*. 11. A. ./. 74. 

TRANSFER OF CASKS {for iri(P) 

19G. A Magistrate F.P. has no authority t(i refer for disposal t<» a Subordiuite 
^fagistrate a coni])laint made originally to sue!) Full Power Magistrate. 9 11. 1G7. 

197. Under S. 273 | 0. Cr. P. (I a P*. P. Magistrate may refer for enquiry to 
a SiilK)rdinate Magistrate criminal cases tint is prbna any criminal case. The 
reference may be f>r enquiry or for trial by the Sul ►-Magistrate or with a vi(*vv to 
commitment either to a Court of Session or the High Court. 4 M. 11. App. i<l. 

• TRIAL. 

198. A person convicted by tiie Kecorder’s Court of Princo of Wales’s Island, 
Singapore, and Milbica, of the crime of l)urglary, and sent'Mueil to trans)>ortatiou 
ior ten years, at a plac<5 to be apjioiuted by the (rovernor Cl'Mieral of India in (<oiin- 
cil, was relea.sed from the Ivatuagheri jail on a ticket-of-le..ive after having b(*eii in 
ooufiuemeut for more than eight years. At Karwar he committed theft in a dwtill- 
iiig house before his sentence had ex[ured: Held that the F. P. M igistratc at Kiir- 
war had juri.sdiction to try the convict for the offence of violation of the condition 
of remission of punishment under S. 227 I*en il (<ode. 9 B. 11. 356. 

JOINT MAGLSTllATE {j)()ioer<i <\f) 

APPKAT,. 

199. A Joint Magistrate vestcvl with full ]>owers is not, i/uoad cases instituted 
before and tried by him, subordinate to the ^lagiatraU; ; and the latter ollieer iias 
no power to quash his proceedings or to hear them on apjje.il. 2 IP. li. Gi. 

APPOINTMENT. 

• 200. The consent of the Oovenior General in (’ouncil, required hy S. 5 Act 
XXTX of 1845, to the ap[»ointinent of a Joint Judge, must be given before the 
a])pomtujeiit is made. 

The doctrine of subsequent ratification dojs not apply in a criminal case. 1 

11. 107. 

COMMITMENT. 

. • 

201. Legally, and for the jHirposes of a cominitmoiit, a Magistrate and Joint 
^lagistrate have equal powers^ aud the Joint is in>t bound to act upon the instnic- 
lions of the Magistrate in a judicial proceeding such as the coinmencoment of a 
preliminary inquiry. 8 IP. P. Cl. 

OBSTRUCTION {order io prevent) 

202. Proceedings under S. 3()8 § (). C’r. P. (). for the removal of obstructions 
may be originated by a Joint Magistrate in charge of a division of a district. 15 
ir. n. 41. 

REFERENCE. 

203. A Joint Magistrate of a District has no power to make a reference to 

^ See. S. 37 N. Cr P. C. t See. S. S. 295 d: 296 N. Cr. P. C. J Sec. S. 44 N. Cr. 
V. C. § See. S. 521 N. Cr. P. C. 
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Ilic Court under S. 434 *0. Cr.P. C., such references can be made only by the 
Sessions Judge or by the Magistrate of a District. 14 W. R. 25. 

TRIAL. 

LM)4. A Joint Magistrate of Tellicherry has no jurisdiction to try a resident of 
Mysoie for ci iiiiinal acts done in Mysore. G M. R, App. 3. 

205. AVhere a Joint Magistrate dismissed a case in which the complainant 
charged the accused with illegal assembly, criminal trespass, and mischief, on the 
ground that the case was one completely for the (hvil Court, the High Court, set 
aside the order, and directed the Joint Magistrate to try it. 20 W. R, GO. 

20G. A Joint Magistrate who has been vested with the full powers of a Magis- 
trate of a District, and to whom a case is duly made over by the Magisirate, is com- 
j)etent under S. S. 15,t23 Jand G8 §of the 0.(h*.P.C. to institute j)roceedings without 
any fonrud complaiifi. against j)artie8 other than those mentioned in the original 
com])]aint. 18 W. h. 43. 

SECOND CLASS MAGISTRATE {powers of ) 

CONVICTION. 

207. On a reference by a District Magistrate, where the conviction by a Sub- 
ordinate Magistrate was for cheating ; when it should have been for criminal breach of 
trust, for which the punishment awarded was a legal one : — Held, that there was no 
occasion for the Court to interfere with llic conviction or sentence. 4 B. R. 16. 

ENTERTAINMENT {of cases) 

208. A Subordinate Magistrate, 2nd class, who is not specially vested witli 
powers und(‘r S. GG A the amended Codeof (h’iminal Procedure has no jurisdiction 
to try a (jasc on the report of a Police Olhcer or on a complaint directly preferred to 
him. () B. R. J. J. GO. 

onsTRUCTToN {order to 

209. Orders by Sub-Magistrates, in one case directing th'^ removal of a house 
on the ground that it was in a dangorour, and dila})idatod condition, and in the 
other directing the removal of a granary on the ground that it had been improj)erly 
elected uj)on laud re(|uircd to be kej)t unoccupied for common purposes, wei’e set 
aside i>y the High Court, because the Sub-Magistrate acted without jurisdiction. 

4 M. R. App. 35. 5 M. R. App. 19. 

RECOGNIZANCE. 

210. A Subordinate Magistrate has no power under the provisions of the 
Criminal Pi ocedure Code to take recognizances from a complainant and witnesses 
to appear on a certain day before a Magistrate of co-ordinate jurisdiction and recogni- 
zances thus taken cannot be foifeited. 4 M. R, App. 17. 

211. A Subordinate Magistrate has no power to order a recognizance executed 
by a prosecutor before a Police Station Otiiccr binding himself to appear before 
the Subordinate Magistrate to be forfeited on the failure of the prosecutor to appear. 

4 M. R. App 18. 

sentence. 

FINE. 

212. Held that a Subordinate Magistrate has no jurisdiction to impose a pe- 
nalty for breach of a rule made by Town Commissioners under Act XXYlof 1850 S. 

7 cl. 5. 3 B. R. 36. 

213. By S. 35 of the Railway Act, District Police Officers in the Presidency 




See S.S. 295 ik 29G N. Cr.P.C. t Repealed by Act X ct 1872 X See. S. S. 20 & 42 
N. Cr. P. C. § See S. 142 N. Cr. P. C. $ See S S. 23 & 25 N. Cr. P. C. 
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of Bombay could punisb, to the extent of the powers conferred upon them, in }»etty 
offences, any offence made punishahlo under the Act, I)y fine not exceeding? lls. 20. 
But S. 5 of Bc<^. XII of 1827 (authorisiiij^ the appoiutmcuit of District Police 
Officers), and S. 41 of the same Ivegnlation (defining the limits of their jurisdiction), 
being both rejiealed by Act XVII'^ of 18(52 : — Held that a Subordinate Magistrate 
had no jurisdiction to impose a fine under S. 17 of the Railway Act. 3 B. Ji. 7)4. 

iMPKisoNMENT ( 1)1 default of pdi/menf of fi)ie ) 

214. A Subordinate Magistrate of the 1st class has no power under S. 454 O. 
Cr. P. C. to award any greater sentence of iniprisoument in default of payment of 
tine, than G weeks in the case of persons convicted of being members of an unlaw- 
ful assembly. 6 W, R. 51. 

TRANSFER OF CASES {for trial ) 


215. A Subordinate Magistrate has no power 
not himself jurisdiction to try, to a F. P. Magistrate ; 
under such circumstances, no jurisdiction to take up 
being made to him. 4 B, R. 34. 


to refer a ‘vase, which he has 
and the latter has, therefore 
the case witJiout a complaint 


216. Held that a Magistrate F. P., though empowered to hear a]>peals, is not 
thereby j)]aced in the position of the Magistrate of the District, and that, therefore 
Subordinate Magistrates should not refer cases, under S. 27GJ 0. Cr. P. C. to such 
Magistrate, but to the Magistrate of the District, to whom alone they are subordi- 


nate. 5 B. R. 47. 


217. Held that Subordinate Magistrate acted correctly under S. 277 0. Or. 
P. C. in referring a case, not to the Magistrate of the District, but to the Assistant 
Magisti*ate in charge of the sub-division to which he was attached, 1 1 IF. R’ i • 


TRIAL. 


Act XXI I of 1855 ( 0 fence under ) 

218. The word “Magistrate” in S. 62 of Act XXII of 1855 includes a Subor- 
dinate Magistrate : Such Magistrate has therefore, power to try the master of a 
vessel for an oflciice committed against S. 46 of that Act. 5 B. R. 14. 

ACT HI OF 1857 (cattle frespa.sii Act) 

219. The repealing socticui of Act XVII of 1862 does not affect the power of 
a Subordinate Magistrate under S. 13 Act ]I1§ of 1857. 1 B. R. 100. 

220. By virtue of 8. 21$ 0. Cr.P.C. a Sub(»rdinato Magistrate of the 1st class 
has jurisdiction to try an offence under S. 18 of Act III of 1857, there being no provi- 
sion in that Act as to the authorities by which offences committed under it are to bo 
tried. 5 B. R. 13. 

Act XIV of 1866 ( offence under ) 

221. A Subordinate Magistiate has , jurisdiction to try a prisoner for an of- 
fence under S. 47 of the Indian Post (Mice ActXJV of 1866. 5 B. R. 36. 


BREACH OF THE ijUNlCFPAL RULES. 

222. By virtue of the last jiaii of the schedule headed “ offences against other 
Laws,” added to the Code of Ciiminal Piocedure by Act Vlll^ ol 1869, a Subordi- 
nate Magistrate, second class, can take cognizance of the offence of a breach of the 
Municipal Rules promulgated under Act XXVI of J850. 8 B, R. A. 12. 

BRIBERY. 

223. A Subordinate Magistrate of the 2nd class is not competent to institute 

Repealed by Act X of 1872. 4 See S. 309 N. Cr. P. C. J See S. S. 45 & 46 N. Cr 
P. C. § Repealed by Act 1 of 1871. $ See S. S. 6,7 <fc 8 H. Cr. P. C. tI Repealed 
by Act X of 1872. 

^ P 
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a charge under S. 213 of the Penal Code, of accepting an illegal gratification to 
screen an offender. 6 If li 90. 


insoBEDiKNCE ( of laioful order) 

224. A Subordinate Magistrate who issues a summons may take cognizance 
of Mie offence of disobedience to that summons, notwitlist uidiiig the repeal of 
Madras Act 1 of 1803. M. 11. App, 52. 

225. By virtue of S. S. 1 and 2 of Mulras Act 1 of 1863 and the proviso in S. 
273 *0. Or. P. C. a Subordinate Magistrate is enabled to convict j)erson8 accused 
undfr S. 174 P. C. for disobedience to summonses issued by himself. 4’ 
M. ll. App. 51. 


HURT (causing) 

220. Where a District Magistrate annulled a conviction passed by a »Siihordi- 
nate Magistrate, 1st class, of voluntarily causing hurt by means of an instrument 
for stabbing, cutting <!ko., under S 324 P. C, (an oftenoe cogiuzahio by the Subordi- 
nate Magistrate) and directed tlie Suboidinate Magistrate to commit the accused to the 
Court of Sessions for trial on tlie charge of voliinlarily causing grievotis hurt by 
means, «tc (a charge cognizable by tlie Ooiii*t of Sessions) : 

The High Court auuulled the order of the District Magistrate, and restored the 
conviction and sentence of the Subordinate Magistrate. 7 ii. It. A. J. 37. 

O 


MISAPPROPRIATION. 

227. A Subordinate Magistrate has no power to dismiss a charge of crimi- 
nal misappropriation under S. 403 P. C. for non-appearance of the complainant under 
S. 259 f 0. Cr, P. C. Tliafc section only applies to cases wliich fall within Chapter 
15 of the 0. Cr. V. C. 4 J/. It. App. 41. 

SPECIAL LAW (offence under ) 

228. Held that a Sulxirdinate ^ligistrate of the First class has power to deal 
with the case of an otiencf? provided for by a special law (in this case, Act 111 of 
LSG5 B. (].) when the punislimeut awardable Ls six mouts’ tine, and tine only ; S. 07 
and not S. 05, of the Penal Code being applicable to such a case. 10 W. li 30. 

THEFT ( in a lloUHC ) 

229. A First class Subordinate ^Magistrate has no jurisdiction to try a charge of 
theft in a house under S. 380 l*enal Code. 1 Ji, li, 88. 


THIRD CLASS MAGISTFvATK( powers of ) 


230. A Magistrate of the tliird class can try a pcrsori accused of a cognizable 
O.Tc ice, who has been forwarded to him by an officer in chirge of a jidiee station, 
under S. 123 N. Cr. P. C. 10 B. 11. 70. 


231. In a case referred by a District l^Iagist rate under S. 427 JO.Cr.P.C. on the 
ground that the charge should Jiavc been uudHi* S. 324 P. C.,— an offence not within 
the cognizance of a second class Subordinate Magistrate ; and not under. S. 323: — 
The Court passed no order, and remarked that the case should not have been 
referred under 8. 427 O.Cr. P.C. which applies only to the C’ou.t of Sessions acting 
m appeal from a Court subordinate to it. 4 B. It 1,2. 


232. In a case referred by a District ]\Iagistrate, on the ground tliat the ac- 
cused had been convicted, under S. 403 P. C., of dislionest misajipropriation of pro- 
] erty ; whereas the charge should have been, under S. 400 P. C. of criminal breach 


8e.3 S. 44 N. Cr. P C. t Sec S, 20D N. Cr. P. C. + See S. 281 X. Cr. P. C. 
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of trust — an offence not within the cognizance of the second class Subordinate Magis- 
trate who passed the sentence : — The Court annulled the conviction and sentence 
and directed the case to be tried before a proper Court. 4 E. K 3. 

FIJuLAOK MAGISTRATE {'pOWCTS of) 

233. A Village Magistrate has no jurisdiction to impose a fine upon a person 
who uses abusive language to the Village Magistrate in the course of a trial under 
8. 10 'Reg. XI of 1810. 5 M. R App. 33. 

OFFICER (exercising potoert under S» 1 Act XV o/*1862) 

234. Held ( Jackson J. dissenting ) that an officer exercising the powers des* 
cribed in S. 1 Act XV of 1802, is competent, under the provisions of S. 59 P. C. to 
])ass a sentence of transpoi-tation for seven years instead of awarding sentence of 
iiaprisonnaeut. 9 U. F. B. IL 0. 

OFFICERS iio hold inquiries) 

235. An officer before wh(^, whilst acting in a particular capacity, an offence 
under S. 228 P, C. is committed, cannot in another capacity take up and try the 
offence. 12 W. R, 18. 

230. A Sub-Registrar, who is also a Magistrate, cannot investigate a 
against one of his subordinates in tbo Registry Office, and afterwards himself try 
and convict him. 14 \V. li. 74. 

237. Where a cliarge of theft was rc])orted by the Police to be false. Held 
that the Magistrate ought first to have encjuired into the charge of theft and passed 
some orders upon it before proceeding under S. 211 F. C. to enquire into the of- 
fence of false charge. 10 W. B. 07. 

POLICE (power of ) 

238. S. 27 of Rombay Act VII of 1807 does not empower the Police to pro- 
Jiibit the use of music in private houses. 9 B. H. 153. 

SUPERINTENDENT OF JAIL ( power of ) 

239. A Superintendent of a Jail has no power under Act XXVI of 1870 to im- 
prison for one year a night-watchman convicted before him on a charge of aiding 
and abetting the escape of a prisoner. 

Neither had he power under Reg. XlV of ;1810\ 4 N. W. F. IL 4. 

TAHSILDAR (power of) 

240. Madras Act III of 1809 gives a Tahsildar power to issue summonses. 0 
^1/. B, App. 44. 


Vir. KEEPING THE PEACE(PIlOCEDURE IN CASES OF) 

BREACH OF THE PEACE. 

1 . The words or to do any act that may probably occasion a breach of the 
peace ” in S. 21^2 * Act XXV of 1861 were constructed to mean a wrongful act, and 
not one which the person may lawfully do. It was not intended that a person 
■should be prevented by a Magistrate from exercising his right of }>ropcrty. because 
another person would be likely to commit a breach of the peace, if he did so.l9 }V.RA7. 


Sea S. 491 N. Cr. P. U 
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BBEACn OP THE PEACE {enquiry as io) 

2. An order calling for recognizances under S. 280, * or for security under S. 
281 1 0. Cr. P.C. must be passed at the time deciding the original case. If no such 
order is then made, subsequent proceedings must be taken under S. 282 J and tho 
parties summoned to show cause. 15 11^. E. 56. 

3. A Magistrate acts without jurisdiction in making an order binding a per- 
son to keep tho peace, when there is no complaint before him of a breach of tho 
peace being likely to be committed by such person and without taking any evidence 
in the matter. 17 W. R, 35. 

4. A Magistrate has no power to make an order that an accused person should 
enter into a bond to keep the peace until after an adjudication that it is necessary, 
for the preservation of the peace, to take a bond from him and until be is satisfied 
on that point, unless there is an admission by the party against whom the order is 
to be made. 11 W. R. 50, 

5. In j)rocecdings against persons to show cause why they should not enter 
into bonds to keep the peace, it is incumbent on th6 Magistrate to adjudicate judi- 
cially on evidence given before him as to the necessity for taking such security. 

And in such cases the onus of proof lies upon the party on whose conqdaint the 
summons was issued. 2 N, W. P. P. 431 ; 5 N, W, P. P. 80/ 10 W. P. 1 ; 12 W. 
R. F. B. P. 60 ; 18 TF. P. 2. 

6. A Magistrate is not competent, under S. 282, 0. Cr. P. C. to order persons 
to enter into bonds to keep the peace merely upon the statement of the complain- 
ant on which the summons was granted, and without taking further evidence, or 
giving tho parties an opportunity of cross-examining tho complainant. 2 .V. W, 
P. R . 4CL 


BREACH OF THE PEACE {evidmcc 08 to) 

7. A report of an Ins})ector of Police and the evidence given by the same fn- 
sj^ector are not suflicieut to justify an order binding a person to keep the peace. 1 
ir. P. 55. 


8. The High Court declined to interfere with an order passed by a Magis- 
trate in a case in which lie ordered security to be taken for tho preservation of the 
peace, whore it appeared that the evidence was suflicieut to wai raiit tho order , al- 
though such evidtuice w^as taken in tlie vernacular and in disregar<l of the pr ovi- 
sions of S. 267 § 0. Cr. P. C. 13 TF. P. 20. 


1). Order of District Magistrate, requiring certain persons to enter into ro- 
Oognizance and find security to keep the peace, reverse I, as sucli order a]‘pearcd t(^ 
have been made without any h'gal evidence having been taken and recorued, as re- 
quired by S. 307 $ 0. Cr. P. C. 5’//. P. 105. 


INFORMATION {credible ) 

10. The report of a Police Oflicer is ''credible information” within S. 282 
<). Cr. P. C. 10 TF. R. 41. 

11. A statement by a complainant (^believed by the Magistrate) that he ex- 
pected the defendant at any time to make an attempt on liis person or property is 
credible information, within the meaning of S. 282 0. Cr. P. C. of an intended 
breach of the peace. 7 IF. E. 30. 


^ See S.489 JI. Cr. P. C. f See S. 490 2T. Cr. P. C. -J; See S. 491 N, Cr. P. C 
§ See S. 333 N. Cr. P. C. $ See S. 515 N. Cr. P. C. 
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12. A statement by a private person not upon oath or solemn affirmation, is 
not credible information, upon which alone a Magistmte should issue a summons 
under S. 282 ♦ 0. Cr. P. C. 

Semblo — A report by a Subordinate Magistrate of facts within his knowledge 
would be credible information, upon which such summons might issue, but would 
not be sufficient ground for a final adjudication under S. 288 fO. Or. P. (), 

In order to warrant an adjudication under S. 288, there should he a judicial 
investigation, and the order should be passed upon legal evidence duly taken and 
recorded. 6 jR. 1. 

13. The report of a Subordinate Magistrate is such credible information, 
within the meaning of S. 282 0. Cr. P. O. as to authorize a Magistrate to summon 
an individual named in the report and require him to enter iuto^a recognizance to 
keep the peace, although the report does not suggest that a recognizance should be 
required, but suggests other means for the prevention of disputes and the preser- 
vation of order. 2 3/. E. 240. 


14. The report of a Subordinate Magistrate, although it is orcdihlo informa- 
tion on which a Magistrate of th(3 District \vouId l)c justified, under S. 280 :|; 0. Cr. 
P. C. in issuing a summons, is not evidence on w liich ho can properly arrive at a 
conclusion that the accused is likely to cause a breach of the peace. 

S. S. 287 § and 288 of the Code require that evidence in such a case shall be re- 
corded, and if none is fortlicoming security to keep the peace should not be de- 
manded. 8 B. E, A* J, IG2. 


15. A petition unsupported by any comfdairit or deposition on soloiiiu affir- 
mation cannot ho considered credible information” witliiu 8. 282 O. Cr. P. C. on 
w'hich to warrant a Magistrate to demand s(‘curity to k(‘(‘p tljti peace. 8 IF. 85. 

1 0. There is nothing in the Criminal i-^rocedurc Code which makes it imjasrative 
on a Magistrate to confront the accused and the accused in a case under S. 282 t>. 
(^r. I*. C.; and if a Magistrate considers a statement on oath of a comjdaiiiant to bo 
credible information” iinder t,hat section, there is no reason wliv ho sliould not 
call on the accused to give S( curity, the sutliciency (»f such “ credible information” 
being ordinarily left to tlie Magistrate to determine. 8 IF. E. 70, 

17. Although it is com])etont to a Magistrate upon conviction and sentence 
for assault to order the accused to enter into an engagement to keep the ])cace, yet 
having omitted to do so, he can afterwards only institute proceedings under S. 281 
0. Ch*. P. C., upon receiving some further credible information (other tlian that 
which he derived from the previous tiial ), that the parties are lik(dy to e^ommit a 
breach of the peace. 3 N. IF. P. E. 9G Jc 97. 

18. An unproved charge of fiilso imprisonment is not the credible information 
coiitemi)lated in the law, on which a Magistrate may take recognizances to keep the 
peace. 6 IF. IL 1. 

19. It is not necessary to call witncsfjps in sup})ort of an information laid before 

a Magistrate previous to requiring security for keeping the peace. 11 TF. E. G. 

20. It should appear on the face of a Magistrate’s order that he had received 
credible information that the persons ordered to enter into their recogrjizancos 
were likely to commit a breach of the peace, or to do any act that might probably oc- 
casion a breath of the peace. G TF. E, 93. 

eecog:nizance. 

21. llecogiiizanccs are not necessary from persons acquitted by the Sessions 
Judge- 3 TF. E. 33. 

^ See S. 491 N. Cr. P. C. t See S. 497 N. Cr. P. C. t See. S. 489 N. Cr P. -C 

§ See S. 49G ISk Cr. P. C. $ See S. 490 N. Cr. P. C. 
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22. It ia illegal and contrary to the provisions of S. 282* 0. Cr. P, C., totate 
recognizances from one person, in order to prevent another from committing a breach 
of the peace. 17 W, E, 54. 

BONn, BKCOGNiziiJCiE {penalty of ) 

23. A Magistrate should have due regard to the circumstanees of the case and 
the means of the parties when fixing the amount in which the sureties should be 
bound in a case under S. 284t 0. Cr. P. C. Under the provisions of S.293J O.C.P.C, 
a Magistrate cannot direct the forfeiture of a portion of the penalty. 

Where the amount of the recognizances were wholly out of proportion to 
the nature of the dispute, and to the means of the parties, the High Court held 
they could not interfere, but the Government might be moved in the matter. 19 
W. E. 1. 

24. A Magistrate cannot bind down parties to keep the peace beyond the 
term of tlieir first recognizance, without proceeding as prescribed by S. 290§ O. Cr, 
P. C. 7 W, R, 26. 

CONFINEMENT {extensvMi of ptriod of) 

25. It is illegal and contraiy to S. 290 0. Cr. P. C. to take a second recog- 
nizance before the period fixed in the first recognizance has expired. 18 IP. E, 44 ; 
9 E. L. E. App, 30. 

2G. Where the manager of an indigo factory is obliged to enter into recog- 
nizances to keep the peace under S. 288$ 0. Cr.P.t’. there is no reason, nor has the 
Magistrate any authority, to extend the order to the proprietor of the factory also. 

The statements made by both the contending parties before the Magistrate 
must be regarded as evidence upon which the Magistrate may act under the said 
section, if he thinks it sufficient, without taking further evidence upon the subject. 

There is no reason why .the Magistrate, if he is satisfied that the circumstances 
require it, should not make an order under S. 318 O.Cr.P.C. as well as under S. 288. 

Ey actual possession is meant, not possession by putting up a tent upon tho 
land, nor merely bodily possession, but the possession of a master by his servant, or 
the possession of a lanlord by his immediate tenant, i, e. the person who pays rent 
to him ( not, as in ttiis case, the possession of a superior landlord to whom the occu- 
pier of the land did not pay his rent), or the possession of the person who has tho 
property in the land by the usufructuary. 18 W, E. ll ; 9 £, L. E~ 229. 

CONVICTION ( recognizance in cases of) 

ATTEMPT TO MURDER {retognizaiice in ease of) 


27, The prisoner was convicted of an offence punishable nnder S. 307 P. C. 
In addition to the sentence passed upon him under that sectioi?, the Sessions Judge, 
directed, under S. 280^ 0. Cr.P. C., that, fit the expiration of the term of imprison- 
raeiit imposed, the prisoner do execute a formal engagement in a sum of Ps. 100 for 
keeping tlie peace towards tlie prosecutor fi^r a period of one year, and in default to 
undergo simple imprisonment for that period. 

The High Court set aside so much of the sentence os directed the imprison- 
ment of the prisoner in default of entering into the required engagement. 6. 
M,E. 25. 


CRIMINAL TRESPASS {recognizance in eaee of ) 

28* The order of the Magistrate directing the prisoner on the expiration of 


See S. 491 N. Cr. P, C, t See S, 493 IS*. Cr. P, C, J Sec S. 502 N. Cr. P. C, 
§ See S. 499 N. Cr. P. C. $ See S, 497 N. Cr, P. C, If See S, 530 N. Cr. P. C. 
f See S. 489 N. Cr. P. C. 
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Ills sentence for the offence of criminal trespass, to execute personal recognizances 
to keep the peace, Avas upheld as legal and necessary. 7 W, R. 1 4. 

29. On a conviction for criminal trespass under S. 447 P. C., the Joint Ma- 
gistrate added to sentence of imprisonment an order that the prisoners should give 
rerognizances to keep the ])eace. Tlie Sessions Judge recommended that the 
order as to recognizances should be quashed, as criminal trespass was not one of the 
offences detailed in S. 4S9 N. Or. P. C?. for which such recognizance could be taken. 
Tlio High Court declined to act on this recommendation, holding that there was no- 
thing ilJ(^gal in tlie Joint Magistrate’s order, the conduct of the accused clearly pointing 
to an intention to eomuiit a breach of the j)cacc. 20 W, 11. 37. 

30. A charge of criminal trespass and mischief was dismissed. Thereupon, 
tlie Magistrate recorded an order in the presence of both j)arti(*s, .cal ling on them 
to show cause, on a day fixed, why they should not enter into recognizances to keep 
the peace : Held, it was not necessary also to issue a summons to them under S. 283* 
O. Cr. P, C. 2 JL L. U. App, 28. 

HOUSE TREsrAss (^recogiiizdibce iti rase of) 

31. A conviciiou of liousc-tresjiass by a Subordinate Magistrate was reversed, 
on a])peal, by tlie MagistraUi of tli(‘ District, wlio, inonMiver, dii‘(‘ctod the Sub- 
ordinate Magistrates to take a recognizanceJjorid in the sum of Its. 50 from the 
accused, that h<^ would not, for one year, enter the house, and would not commit a 
breach oi tho p(;ac(‘ ; — Held by tlie High Court that the order directing the recogni- 
zance bond to be taken should be set aside, as having been improperly made by tho 
Magistrate in the absence of the accused, and upon the suggestion of his adversary. 

Senilile the order was also illegal, as not authorized by S. 280, f O. Or. P. 0. 
or any other section of the Code. 3 B. It. 1. 


HURT, (jRiEvuus ( rmxjnlzance in catir of) 

32. In a case in which an accused was (Hiarged with voluntarily causing 
grievous hull;, the IMagistrate convicted him of tliat offence, and also ordered him 
to fmnish recognizances to keep the peace: Held that as the M agislrate had jurisdic- 
tion under (/hapter IS O.Cr. P. 0. to pass the latter order regarding recognizances, 
the Sessions Judge could not, on ajqieal, while up-holding the conviction for grie- 
vous hurt, cancel tlie order as to lake recogniiaiices, the evidence on the record be- 
ing sufficient for that purpose. 13 W, 11. 73. 


RioT (rccofjnhfuice In case of) 

33. It is not necessary that there should bo a conviction of rioting, in order 
to admit of a Magistrate taking recognizances to keep the peace. 1 W. li. IG. 

RIOT, SIMPLE ASSAULT &c. {reco[/ni:iance In ntsas of) 

34. 8. 280 0. Cr. P.C. does not refe^* to offences aflccting the liuman body, 
but to cases of riot, simple assault, or other breach of tlie peace, being an offence against 
public tranquillity. 4 A. W. V. 11. J34. 

35. Parties who are not stated by a IMagistrate to be likely to commit a 
breach oi the peace, or to do any act that may probably occasion a bi*eacli of the 
peace, cannot be called upon to enter into r(jcognizances to keep tlie peace, simply 
be cause they did not intei'fere Avheii tliey might have done so between the persons 
actually quarrelling so as to prevent a riot, their lacli(‘s in this rcS 2 ) 0 ct not bringing 
them Avithiu the purview of 8. 282J O. Cr P. 0. 19 11^. 11. 32. 


DISCHARGE ( of rccogniz(ince ) 

3G. A Magistrate may, under S. 29 1§ O. Cr. P. C., cancel an order passed by 


* See 8. 492 N. Cr. V C. t See 8. 189 N. Cr. P. C. X 
J See 8. 500 A. Cr. P. C. 


8 . 


191 A. Cr. P 
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liiin under S. 282 * of that Code, summoning a peraon to show cause wliy he should 
not enter into a bond to keep the peace. 10 TK. R. 40. 

37. Where a Magistrate who apprehended a breacli of the peace eventually 
discharged the recognizances which lie had compelled the parties to give, it was 
held that he exceeded his jurisdiction when he also gave directions as to the dispo- 
sition of the property in dispute between the parties. 13 W. 44. 

EXECUTION {o/ recognizance) 

38. A Magistrate has not power to mitigate the penalty entered in a recogni- 
sance bond. Such bond must he enforced to its full amount, unless Government 
forego a portion of the penalty. 1 B. R. 138. 

39. Where a person has been bound down by recognizance not to commit a 
breach of the peace, the amount of the recognizance cannot be recovered from him 
if he is guilty of an offence, such as theft, which does not amount to a i>reach of 
the peace, or which is not likely to occasion a breach of the peace. 18 IF. E. 63. 

FORFEITURE {of recognizance) 

40. Where the terms of a l)ond to keep the peace are general, the recogni- 
zances may be forfeited on any breach of the ])eace, whether the assaul t bo commit- 
ted against the person on whose charge the bond was originally taken or not. 
15 W. R, 14; G R L. R. App. 66. 

41. When recognizances arc forfeited, is a Magistrate bound to for- 
feit the whole amount of the bond, and is the power of reducing the sum to a pen- 
alty corresponding to the broach of the peace confined only to the Government. 
15 W. R. 87. 

42. In a case in wliicli p»oceodings are taken for forfeiture of recognizances, 
the ])erson against whom they a held is competent to give evidence on oath on hia 
own behalf. 15 IF It 87. 

43. There must he a regular judicial trial and legal enquiry before an order 
to forfeit recognizances can be passed, and the evidence taken should be recorded 
in the presence of the accused, or in the presence of an agent of tlie accused duly 
authorised to appear in such enquiry. 12 IF. R, 54 ; ZD, L. 11, App. 155. 

44. Before a recognizance can be forfeited, it must be }>roved that the person 
accused has either personally broken the peace or abetted some other person or 
persons in breaking it. The jucre fact that tlie. accused is a servant of one of two 
rival parties for whose benefit the breach took place is not sufficient. 11 IF. R. 52. 

45. ' A executes in District F, a recognizance to keep the peace towards B. A* 
was afterwards convicted in District S. of having assaulted B in that District- 
Held, A had forfeited his recognizance and the Magistrate in District F. could pro- 
ceed against him under S. 293t O. Cr. P. C. 2 B L, R, A, J, 11. 

.46. A person was bound dowm under recognizances to keep the peace towards 
all Her Magesty^s Subjects for a period of one year. Some time afterwards he wrong- 
fully confined, and extorted a sum of moijiey from two ryots, who were supposed to 
have committed theft on his lands, he l)eing for such offence fined and his recogni- 
zances forfeited. Held, that the matter ought to liave ended with the fine. For the 
ryots not having offered any resistance, no breach of the peace took place, and the 
amount of tlic recognizances could not be taken. 19 IF. i?. 48. 

47. W^hcrc A has been bound over to keep the peace under S. 281 JO. Cr P. 
C. at the instance of B, a Deputy Magistrate is not competent to order him to en- 
ter into fresh recognizances to kcej) the peace on account of fresh disputes with C. 
hut should refer the case to the Court of Sessions under S. 298§ 0. Cr. P. C. 15 IF. 
R. 18 ; 6 R L, R. App, 116. 
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SECURITY. 

48. A Magistrate is not justified in increasing the amount of security and in 
demanding surities on a summons to show cause which provided only for a recogni- 
sance of much smaller amount, and made no mention of surities at all. 18 TF*. 11, Gl. 

BREACH OF THE PEACE. 

49. To justify an order under S. 491 N. Cr. P.C. calling on a person to give 
security to keep the peace, there must be a reasonable probability of a breach of 
the peace being committed, and not merelv a bare possibility of a breach of the 
peace. 20 IP. K 57. 

CONFINEMENT {exte7is:hon of 'period of) 

50. The period for which a prisoner can be bound down on security to keep 
the peace is one year from the date of his release from imprisoiii^ent. 6 W, R» 71. 

51. Where a matter in respect of which further security to keep the peace is 
required is the same as that before the Magistrate on the first occasion, the case cau 
only be dealt with under S. 290 * O. Cr. P. C. 7 TP. 17. 23. 

52. Notwithstanding that a person has been bound down by bond to keep the 
peace for a stated period, a Magistrate has power, under S. 290 to increase the 
amount of the security required before the expiry of that period. 18 TP. li, 58. 

NOTICE. 

53. Notice to shew cause why security should not be demanded must bo served 
before a Magistrate can pass orders requiring security to keep the peace. 9 TP, 17. 1C. 

ORDER (for security) 

54. An order directing a person convicted of an offence to find security to 
keep the peace should be simultaneous with the conviction, and should not provide 
for an engagement to be executed at a future period. 4 AT. TP. //. A. 154. 

FEN ALT Y (recover i/ of— from surety ) 

55. S. 294 t O. Cr. P. C. does not authorize tho imprisonment of sureties. 
4 A/. 27. Ai)p. G9, 

SUMMONS. 

56. An order directing certain persons to enter into recognizances of Its. 500 
each, conditioned to keep the peace for the period of one year, without first summon- 
ing them to show cause why they should not be required so to do, is irregular, and 
will bo quashed. 2 N, W, F, 11, 189, 

57. It is essential to the validity of a summons issued under S. 281 J O. Cr.P. 
C. that it should contain tho substance of the information by which tho Magistrate 
is moved to act. 3 N. TP. P. 27. 9G <5 97; 15 TP. JL 43. 

58. A separate summons should be issued to each person required to furnish 
security, and a separate bond taken from Sach, which should be in the form requir- 
ed by the Code, and in tlie order tho Magistrate should state the period for which 
the person against whom the order is made is to be imprisoned if he fail to comply 
with it. 3 N. TP. P. P. 9G & 97. . 

59. In a case in which parties are summoned to show cause why they should 
not be bound down to keep the peace, the proceedings should be conducted with 
due regard to the provisions of S. S. 491 and S. 492 N. Cr. P. C. and the summons 
should distinctly specify the amount and nature of the security required, and the 
time for which the security is to run. 20 TP. R, 3G. 

60. Although a Magistrate may summon a person on credible information to 
show cause why he should not be bound over to keep the peace, he cannot, under 

^ See, S, m N. Cr . P. C\ t See. S. 503 N. Cr. P, C. ^ See. S, 490 N. Cr. P. C. 

Q 



138 


CRIMINAL PROCELURR. 


S. 491 N. Cr. P. C. bind over such person to keep the peace until he has adjudicat- 
ed on evidence produced before him by the person accused. The notice to the nccus- 
ed should give him sufficient time to come into produce his evidence. 20 JV, 11, 18; 
12 W. R. IG. 

f)l. Before proceeding to bind parties to keep the peace, summonses should be 
duly issued to the witnesses, who should be examined itt the presence of the parties. 
The accidental presence of any agent is not, legally speaking, such presence before 
which an examination is legally sufficient. IC W, R. 45. 

62. Ko security can be legally demanded from persons convicted of th eft. 
7 W. B. 57. 

VlII. LAND OR WATER ( DISPUTES CONCERNING 

RIGHT OF USE OF) 

BOUNDAEIES. 

1. Whore tho dispute is as to a common boundary between two contiguous 
estates, the Magistrate, instead of attaching the boundary land, should find for one 
party or the other, with reference to the point of possession. 4 W, IL 2C. 

BItEACH OF THE PEACE. 

2. The provisions of S. 3 1 8 * O. Cr. P. C. are substantially i implied with 
when the Magistrate states that he is satisfied that the disputes between the parties 
was likely to induce a breach of the peace, and records his opinion that the only 
■way of bringing those disputes to a satisfactory settlement w^as by proceeding under 
the section quoted. 8 W. li. 83. 

3. Where a Magistrate thinks that the acts of the accused are likely to lead 
to a breach of the peace, and their statements as to possession of land are false, ho 
may proceed to try whether the accused should not be charged with unlawful as- 
sembly. 9 W, R. 18. 

4. When both the disputing parties arc examined and state that men were 
collected by their opponents for the purpose of committing a breach of the peace, a 
Magistrate is justified, without enquiring who was the aggressor or the aggrieved 
party, to proceed under S. 318 0. Cr. P. C. and to take whatever steps are in his 
opinion necessary to prevent a breach of the peace. 15 W, R. 85. 

ArrLICATION. 

5. Application by parties also have been found not to have been in possession, 
to set aside proceedings of a Magistrate under S. 318 0. Cr. P, C. which are 
taken iu order to prevent breaches of the peace ought to be made ^without any 
delay. 19 W. R* 39, 

CERTIFICATE {undel' Act XXYII 1860) 

6. A Magistrate cannot proceed under S. 318 0. Cr. P. C. in a case of dis- 
pute arising out of a right of succession' to a muth and its appurtenances, but 
should apply to the Judge under the provisions of Act XIX of 1841 to appoint a 
curator, or make some order with regard to the property, till the right of succes- 
sion is determined. The grant of a certificate under Act XXVIT of 1860 does not 
decide the title to such land. 11 W, R, 23 ; 2 B. L. R, A, J. 27. 

7. A certificate under Act XXVII of I860 simply empowers the person 
to whom it is granted, to demand and receive the debts due to the deceased, and is 
in no way a determination of a competent Civil Court of the right of such person to 
possession of land und er attachme nt under S, 319 + 0. Cr. P. C. 9. IF. R. 18. 

^ See S. 530 N. Cr. P. C. f See S, 531 N. Cr. Prc. 
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ENQUIRY ( as to breach of the peace, ) 

8. The enquiry contemplated hy Chapter of tlie O. (‘r. P. C. is a personal 
«nquiry before the Magistrate who makes the onler. 4 M. I{, Apj). 20. 

9. To satisfy the requirements of S. 318 O. Or. P. C. a Magistrate must 

himself enquire into tlie likeliliood of a breach of the happening, and must 

come to a judicial decision upon it ; and in oonducting the snhse(pi(Mit investigation 
he must exam hie tlie witnesses wlioiu the parties have tendered. 0 li. 64 ; G M, 
li. App. 4 ; 18. TP. li. 4. 


10. In a case under S. 318 O. Cr. P, C. a Magistrate need not summon wit- 
nesses, hut may proceed on investigations conducted by IIk' District i’oliee if ho con- 
siders that they show that a breach of tlie pea<*e is lik<*ly to occur. 1 1 W. R. 36. 

11. Altliough there is no provision in Cliapter XXII of the O. Cr. P. C. for 
the summoning of witnesses, it is the duty of a Court in cases*of breach of the 
j)eace under S. 318, if the ])arties c.uuiot produce tlieir witnesses, to issue summon- 
ses for their attendance, 18 IT. I\, 64. 

12. A mere local enquiry a«d statements of pfirtios not on oaih are not sufli- 
cient data on wliich a Magistrate can decide under S. 318 O. (h*. P. C., what party 
is in possession of land with regard to which a breach of the peace is apprehended. 
16 IV. R. 1,3. 

13. Xo enquiry should bo made nor order giving possession to one sido or 
the other passed under S. 318 0. (h*. P. C. save on the supposition that the dispute 
is likely to cxiuse a bi eacli of the peace. 2 W. R. 44. 


14. Two investigations under S. 318 (). Cr. P. C. were before a Magistrate 
wlio, after deciding one of the cases, remarked on the other that, be‘canse the land 
adjoined, lie had taken the evidence in the two cases together and found it unnoces- 
sary to continue the enquiry furtlier. Held under 404 "^O.Cr.P.C. that the parties 
kept on of possession were entitled to a full enquiry. 8 TT^. R. 63. 


15. When an application has been made to the Magistrab^ for tlie removal of 
a wall under S.S. 308 fund 320 JO.Cr. P.C. as affecting the public convenience, the 
High Court will not compel the Magistrate to proceed under S. 320 upon a differ- 
ent ground, namely, to enquire whether the land on which the wall was built was 
open to the use of the complainant’s people. 5 If. R. CG. 

IG. The Deputy Magistrate’s order awarding absolute possession of the land to 
the plaintift’, was quashed (1) because the Deputy Magistrate was bound under S. 
318 0. Cr, ]?, C,to enquire into the fact of possession and decide accordingly, and 
according to his own statement the possession was found in tlie defendant ; and (2) 
because the plaintiff claimed only a right way over the land and not possession of it. 


1 W, R 25, 


EVIDENCE (as to breach of the peace) 


17. When the party summoned shows cause, the Magistrate in taking evi- 
dence should look not merely to the question of yiossession, but also whether he is 
satisfied that there was a probability of a bteacli of the peace. 15 W. R. 44. 

18. Before instituting proceedings under S. 318 0. Cr. P. C. a Magistrate 
roust satisfy himself on legal evidence that there exists a likelihood of a breach of 
the peace and also record a proceeding stating the grounds of his being so satisfied. 
16. W. R. 64. 


19. In a proceeding under S. 318 0. Cr. P. C. the findingof the Magistrate 
that he believes tliat a dispute exists likely to induce a breach of the peace must 
depend upon lerjal evidence in the case which he is investigating. A Police report is per 
se no legal evidence in such a case. 15 W. E. 42 ; 16 W.R. 17 ; 0 B.L.R. App. 151. 


r?:* 


See S, 297 Nl. Cr. P. C. f Sec fS, 521 II. Cr. P. C. t 532 Cr. P. C. 
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20. In a case of dispute regarding land between A and E ( the latter a resi- 
dent of another district), a Deputy Magistrate, on the report of the Police that thoro 
were serious apprehensions of a breach of the peace, suinnaoucd not only A and the 
servants of B; but also B; and without taking any evidence against B, found him 
guilty with the rest, under .S. 497, N. Or. P. C. and directed him to enter into a 
bond and to find security to keep the y)eace. Held, that the order as regards B was 
illegal: it was accordingly set aside. 20 IF. IL 08. 

21. When in a case under S. 3l8 O. Or. P. 0., a Magistrate has taken any 
evidence, he is not justified in refusing to proceed with the case because the parties 
neglected to file written statements on the day fixed for filing the statements 11 TF, 
JR, 9. 


INEOIIMATION ( o/ hrcack of the peace ) 

22. In a ca^io of disputes concerning tlie possession of land under S. 318 O. 
Cr. P. C. the ^Magistrate has no jurisdiction to interfere unless he is first satisfied of 
the existence of a dispute likely to cause a breach of the peace. 5 IF. 11, F, B. R. G4- 

23. Held that it would be highly technical ^and unnecessary to interfere with 
a Magistrate’s order under S. 318 0. Cr. P. C. on the ground that the Magistrat-e 
had not foriually stated that he was satisfied that a dispute likely to induce a breach 
of the peace existed, when obviously the Magistrate had information of that kind 
before him. 0 IF. JL 4. 


24. Under the provisions of S. 318 O. Cr. P. C., the Magistrate should speci- 
fy the nature of the information received by him, and state the principal facts which 
by the exercise of a judicial discretion he derives therefrom, and which in his judg- 
ment constitute grounds for believing that a dispute coucerning cerlam land exists 
which is likely to induce a breach of the peace ; and the roobokareo which S. 318 
prescribes should }>Iainly set out. without reference to any other documents at all, 
the actual facts which constituted tho ground for such belief on the part of the 
Magistrate. 19 IF. I{, 10. 

EJECTMENT. 

25. On a charge of forcible ejectment, a Magistrate has nothing to do with 
the rights of the parties to the land. 7 IF. B. 1 2. 

NOTICE. 


26. There is nothing in the law which enjoins the serving of notice upon all 
the co sharers in an estate which may in some shape or other form the subject of a 
litigation under S. 318 0. Cr. P. C. The only parties entitled to notice are those 
concerned in the dispute which is likely to induce a breach of the peace. 18 1F.R.54. 

27. Tho mere service of a notice upon a mofussil 7iail} who takes no steps what- 
ever to consult his employer or act under her directions, is not such a notice as is 
contemplated by S. 318 0. Cr. P. C. in a case of dispute regarding possession of 
land. 17 TF. 9. 

28. Prompt action is generally requisite iu cases of dangerous disputes regard- 
ing the possession of laud. 6 IF. 4. * 

POSSESSION. 

29. The actual possession intended by Chapter 22 0. Cr, P. C. does not in- 
clude the occupancy of a mere trespasser. 6 31, B, App, 13. 

30. It is a misconception of the aim and object of the law as well as a waste of 
time to the Court and of money to the parties, to come up to the Court under S. 
318 0. Cr. P. 0.. with questions of title to possession of land, which can only be 
settled in a Civil Court. 17 IF. R. 3. 


See S. 530 N. Cr. P, C, 
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31. In a case of disputed possession likely to lead to a broaeli of the peace, 
the Magistrate, instead of merely binding down tho parties to keo]> the peace, and 
declining to interfere further, is bound to dispose of the question of possession un- 
der S. 318. *O.Cr. P. C. 4 TF. 11, 12. 

UEFENcB {rif/ht of — in land dispute) 

32. Where A is in actual peaceable possession of land, IVs attempt to recover 
possession of it by force is an illegal act which A has a right to resist. If B usefl 
ii'rce in carrying out his attenijit, A has a right to opfjose force to force to inflict 
upon B such injury ns is necessary to compel him to desist. 7 W. U. 112. 

33. A Magistrate cannot, under S. 318 0. Cr. P.C., dcK-ide as to tho rcs|)ectiv 0 
claims or rights to actual possession nor act upon former decisions to j»rovc previ* 
oils title or possession. All that he luis to do is to find wliich iiarty is in actual possi- 
ession. 7 TK. R 2C. ^ 17 WJL 59; 

ENQUIRY (into the fact of jwises&i on) 

34. A Magistrate, under S. 318 O. Or. P. C. is to enquire into tlio question 
who is ill actual }>ossessiou of the«pro[>orty in dispute, witliout considering how that 
possession has been obtained. 6 7A R, A. J. 30. 

35. In ]>roceedings under Chapter XX 0. Cr. P. C., a IMagistrate should 
not hold a lengthcnod and jirotractod investigation, but slionld make a speedy and 
summary emiuiry into the fact of ])ossession. and ])ass, with as little delay as ]>os* 
sible, an order declaring the ]>arty whom be finds in possession entitled to retain it 
until ousted by due course of law. 11 W. It. 3G. 

30, In investigating a case of dispute as to land lietwoen two parties under c. 
22 O, Cr. P. C., a Magistrate found that one party was in possession, but them 
being a charge against both parties of rioting under S. 147 P. C., ho punished both 
parties. Held that tho party in possossiou wera protected by 8. 104 1*. C. in main- 
taining their possession, and tho 2 )iuiishmeut inlJictcd on them was accordingly remit- 

tod. 10 TP^ R G4. 

37. A Magistrate has a discretion whether he will interfere in a case of a dis- 
pute relating to the possession of land under S. 320 fO. Cr. P. C. The complainant 
must make out a sutheient case for the summary interference of the Magistrate un- 
der that section. 1 1 TF. R. 3. 


38. Where complainant applies te be restored to possession under S. 318 0. 
Cr. P. C., the question of possession will require determination. 2 N. IT. T\ R 82 ; 2 
. R 31; G IF. R 50. 


39. Ill a case of disputed possession of land under S. 318 O. Cr. P. C., — Held 

that the Magistrate was wrong in not recording a sufficient proceeding showing tho 
grounds upon which he was satisfied that the dispute was one likely to lead to a 
breach of the peace ; and that, if the parties consented to waive that point by con- 
senting to go into the whole question, the Magistrate was wrong in taking tho title? 
of one person as junwirj evidence of his possession, and tlirowing the ou 

the other, and precluding that other from proving his title. G IF. R Cl. 

40. The order of a Deputy Magistrate in a preliminary proceeding under 8. 
318 O. Cr. P. C., requiring both parties to produce “a written statemcuit of their 
respective claims to the sJuire in (]ispute \ was held to mean that the jiarticjs were to 
file their statement in respect of their claims to possession ; and the Dcjiuty Magis- 
trate having subsequently retained in possession the jierson whom he found in pos- 
session, his proceeding was considered sufficient, notwithstanding that the order 
passed by him was adverse to an absent co-sharer. 18 IF. li. 24. 

EVIDENCE (as to pomfsirm) 

41. The possossif)!! regarding which ^lartios arc required to give proof in a 


See 8, 530 Cr. P. C. 7 8ce 8. 532 H.Cr.P.C. 
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case under S. 530 Act X of 1872 relating to a dispute for land in respect of winch 
a breach of the peace is appr ehended, is possession at the time the proceedings are 
instituted by the Magistrate, and not possession at the time the Magistrate comes to 
his decision. 20 TP. JL 51. 

42. The riding of a ('ivil Court tliat a plaintiff in a certain case had alleged 
title and undisputed possession, but had in no way proved that allegation, is not 
such an order as would justify a Magistrate, under S. 318 O. Cr P. C., in putting 
Ixim out of possession in fa\or of another party. 11 IP. Ti. 43. 

43. Where a Magistrate proceeding under S. 318 0. Cr. P. C,, decides on 
the evidence in favor of a jiarty as being in possession of the disputeil laud, the Higli 
4V)urt cannot re-considor the Alagistrates’ decision and decide which party is in ac- 
tual possession. 15 IP. Jt. 8G, 

44. In a dispute for possession of land under S. 530 Act X of 1872, the written 
re|X)rt of an Ameen who was deputed fo hold a local eiupiiry is not suflicient by 
itself to justify au order rctaiuiiig a party in possession until ousted by due course 
of law. 20TP, IL 57i 


45, In order to give a Magistrate jurisdiction to make an order regarding the 
possession of land under S. 318, he must be satisfied that there exists a di^puto 
likely to induce a breach of the peace, and he must record the grounds of his being 
so satisfied, It is not suflicient tliat tliere is a mere scintilla of evidence, but there 
must be some evidence from which the Alagistratc may reasonably draw the neces- 
sary conclusion of fact. The question wlujther any such evidence existed is one for 
the consideration of the High (Vjurt, 4 M. H Api*. 49, 


LAXD DISPUTEkS {punier of Mayisirate in ease» of) 

4G. S. 320 f O. Cr. P. C. gives special jurisdiction to Magistrates with full 
powers, and, in cases pi-ovided for hv it, the general power given to any Maeistrate 
by S. G2 JO. Cr. P. C. is barred. 3 il/. R App. 23. 

47. A Magistrate is quite justified in preventing a person from entering upon 
land in the possession of another. 3 TP. Jt, 1 9. 

48. Ill a dispute concerning land, the Alagistiate having found one party to 
be in possession, had no power to give the opposite party found not to be in posses- 
sion, permission to cultivate the disputcrl land ])cnding tlic decision of any possess- 
ory action he might bring under y. 15 JAct XJ V of 1859, 18 TP. Jt. . 27. 

49. The power of attaching laud regar<liug which there is a dispute conferred 
on a Magistrate by S. 318 0. Cr. P. C\, extends to disputes as to ])Osscs:)ioii of 
land of which rival xcniiiidars are in possession by their ryots. 15 W. R 1. 

50. There are no ‘‘geiKual powers” in any law which authorize a Alagistrate 
to issue orders, directing that a party shall he kept in peaceable possession of land. 
Such orders were tlierefure, cancelled as without warrant of law, the procedure pro- 
scribed in S. 318 0. Cr. P. C. not having been observed. 9 IP. R 20. 

51. S. 318 0, Cr. P. 0. refers only to disjiutos concerning land, f)iit not to a 
dispute as to the right to collect the rents of a joint undivided e^state in a certain 
proportion. The latter must be dealt with under S. 2G Peg. V of 1812, as amended 
by Keg. V of 1827. 18 IP. R 3G. 

52. S. 320 0. Cr. V. C. is not intended to provide a substitute for a civil 
suit to declare the rights of the jiaities, but only empowers the Magistrate to order 
that possession shall not be taken by any jiarty to the exclusion of the ])ublic, un- 
til the party claiming possession obtain a decree for exclusive possession. G IP. R7i. 


% See S.530 N. Cr. P. C. 4 See S. 532 N, Cr. P. C. 
§ Kepcttlcd by Act IX of 1871, 


t Sees. 518 N. Cr. P. C. 
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^>3. A Magistrate ought not to interfere, niulor S. 318 * 0. Cr. P. C., with tlio 
execution of a decree of the CivuJ Court. If cuIUmI in to interfere ut all because he 
is apprehensive of a breach of the peace, lie shouM, under 8. 311) t 0. Cr. P. C. 
maintain in possession the j>ersoii who has been actually put in possession by a 
deci'ee of the Civil CVnirt. G H . lO. 

34. The purchaser of an intcn‘st in land at ti sale in execntioii of decree ob- 
tained an order for possession under »S. '2(V.y or LMit Ai‘t Vll I of iSo',), and a dispute 
ariKSc between him and another p(irson who had some inlt'rtist in the laml, as to 
what passed uiuhu* the sah) (‘(‘rtiticate. Without asi'ertaining tin* rights of the [lar- 
ties, the Magistratti made ceo tain orders, the ell'cet of whicdi was to exi;lude tlu^ aiu*. 
lion-purchaser lor some time, from, exercising the right alh'gcd to ha\epassi*(l to 
him under th(‘ pui chase. Held that the Magi.'.trati' ought U) have iiiade no order 
at all with reference to the projiei’ty, leaving it to the j»arties ^to dt*terniiiio their 
rights ill the Civil Court, and that lie had amph^ ])ower under the section to do 
what was necessary to prevent a breach of tho jittaci*. 

4'lie High CVurt may int«i'fcro with and ([uasli An order pa.ssed by a JVln^s- 
tmte under S. G- Cr.P.C. ^^hen the order is such that it was beyond the power 
and out of the jurisdiction of the Magistrate to make it. 

Qnere — Whether pleaders have a right to be heard in such cases. 17 IF, li. 37. 

35. A Magistrate lias jurisdiction, under S. 318 0. Cr. P. C,, to prevent 
breaches of the peace in places where the rivers have dried up. The jiirisdictiou that 
was once there under 8. 30 § 0. Cr. P. C. is not taken away by rca.soii of tlio land 
liaring appeared and the water disappeared. 

It is not competent to a Jiarty who, when there is no clear evidence of Actual 
])OSsession, puts in certain documents whi(‘h would he evidtuice of title and invite, s 
tho Magistrate to consider them as bearing upon the fact of possession, to object after- 
wards that the Magistrate has gone into tlu^ cpiestion of title. 

When a JMagislratc is not satislied that either of (he contending parties was in 
actual possession, his pro[»or couise is to attach the propmiy, and not give either 
party what might be supposed to be the advantage of a linding on his part that 
there was possession. 

Where a iilagistratc made an order under S. 318 witliout ])roviously recording 
a proceeding, his order was annulled, and the case sent back to him that he may pro- 
ceed under the section. 17 tV. li, 33. 

LAND DISPUTE ( 'poivcr of Sessioi IS Jiuhja in case of) 


3G. A Sessions Judge has no power to interfere with an order of a Magistrate 
Attaching disputed laud under 8. 319 O. Cr. P. C. 13 IP. li, 1. 

PPCX DEDUPE ( in case of disputed 2^esse8sion of land ) 

57. Before passing an order in a c^fse of dis[nUed possession of land &c. tho 
procedure enjoined by 8. 318 0. Cr. P. C. should be carried out 3 IE, 11. 9. 

ITlOCEEDIN*GS case of lund dispute ) 

58. The omission of a Magistrate to record a proceeding in a case of disputed 
])0ssessi()ii of laud is not a mere informality in procedure, but rendeis the whole 
of the Magislratt-’s proceedings illegal. 4 W. H, 26. 

59. It is not necessary that tlie proceeding required by S. 318 0. Cr. P. C. 
should be recorded in a particular form or on a separate sheet : it is suliicient if 
it be recorded. 10 W, li. 16. 


# See 8.530 N. Cr. P. C. f See S. 531 N. Cr. P. C. t See S. 518 N. Cr. P. C. 
§SeeS. 67 N. Cr.P.C. 
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IVATER. {use of) 

60. Ill deckling a dispute as to a right of water, the Magistrate must follow' 
strictly the course pointed out by chapter 22 O. Cr. P. C. 7 W. B. 45. 

61. Whei'e two parties have a dispute before a Magistrate as to the riLdit to 
the use of water which the party complained against had embanked, the Magistrate 
should proceed under chapter 22, and nut as for a nuisance under chapter XX 
of the O. Cr. r. C. 13 IK. 7^. 51. 

WAY ( rlf/Jd of ) 

62. Iliixht of way is a right of use of laud within the meaning of S. 320 * Q. 
Cr. r.C. 4 M. Ji. App. 12 . 

63. 62 O. Cr. P. C. does not apply to a [)rivate dispute betwcjii two ])arties 
relative to a path. *19 W. Jl. 6 . 

64. A Magistrate is bound under S. 320 0. Cr. P. C. to investigate a case in 
which the complainant alleged that his right of way had been inteifered with, and 
oil^ght not to refer the complainunt to the Civil Court. 14 IP. 28. 

65. Although a road may be a private one, a Deputy Magistrate has jurisdic- 
tion to make au order under S. 308 tO. Cr. P. C. if it appears that S. 320 applies 
to it, that is, if it is open to the use of a certain class of persons who used it a few' 
days before the occurrence of the dispute. 19, IP. JL 33. 

66 . In a case of dispute concerning a right ofway, the Magistrate, instead of 
deciding against the complainant on the ground that he already has another way of ap- 
proach to his own house, ought to enquire whether or not the new road has been in 
the use and occupation of the complainant, and, if so, to retain him in it, leaving the 
owner of the land to determine the question of right to the easement in the Civil 
Court. 

S. 320 0. Cr. P.C. does not require that there should be an’appreheiided breach 
of the peace before the authorities can interfere to decide a light of way. 2 IP. 7i.64. 

67. Where land is acquired by Government for public purposes under Act VI 
of 1857, the title of Government to the land is absolute, and the public have no right 
of way over it, 14 W, R, 72. 


IX. LUNATICS. 

1. Course to l>e pursued when on the trial ot a prisoner the Coui*t may enter- 
tain doubts as to his sanity, 1 Ji. R. 33 ; 1 IP. IL 1. 

2. The absence of all motives for a crime when corroborated by independent 
evidence of the prisoner’s previous insanity is not without weight. 1 IP. R. 19. 

3. A prisoner, who is insane and unaccountable for his actions, and therefore 
inca{)able of making his defence instead of being tried, should be dealt with accord- 
ing to S. S. 389 t and 390 § O. Cr. P.C. 1 IP. Jill 3 3 IP. 7?. 57. 

4. When a )>ri 8 oner is found to be insane at the time of his tnal, the proper 
procedure applicable to his case is that prescribed by S. S. 391 $and 392 IT O.C.P.C. 
9 IP. R. 23. 

5. Where an accused pe rson was found aft er examination to be of unsound 
mind, — Held, that the Magistrate should not have proceeded to acquit the prisoner and 
directed him to be kept in custody, but shuld have stayed further proceedings. 6lP.f2. 54 


*See. S. 532 N. Cr P. C. t See. S. 521 N. Cr.P. C. { See. S. 425 N. Cr. P. C. § See 
S. 42G N. Cr. P. C. $ See S. 427 N. Cr. P. C. f See S. 428 N. Cr. P. C. 
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C. Where a })risoner was declared by the Civil Surgeon to be insane at the 
lime he was called on to make liis defence, it was held that it was irregular to ac- 

him. Proceedings should have been stayed and the prisoner detained, pend- 
ing tlie orders of Government. 10 Tl''. R. 37. 

7. A Magistrate rightly commits for trial at the Sessions a prisoner charged 
with murder, whom he liiids to be sane at the time of the preliminary investigation, 
although he w'as insane when he committed the act. 9 W. B, 23. 

8. Where a [Magistrate has kept in custody an insane prisoner and reported 
the case to Government, his sncoossor, instead of striking otf the case, is bound to 
resume the investigation under 8. 391 0. Cr. P. C. C TP. ii. 3. 

9. The fact of nnsoundness of mind is one which must be clearly and dis- 
tinctly proved, before any jury is justified in returning a verdict ynder S. 84 P. C. 
20 IP. IL 70. 

10. Held, having regard to the provisions of S. 8. 232 and 423 IsT. Cr. P. C. 
that where an accused person at his trial ajipears to the Sessions J udge to be of 
sound mind, the trial of the issiib of iu.sanity is part of the trial of the accused, and 
ought to be tried by the Jury, and not by the Sessions Judge personally. 19 TP.R15. 

11. A Sessions Judge in his charge to the jury told them that in his judgment 
the accused was at the time of his trial exhibiting symptoms of nnsoundness of 
mind, and he directed them to find whether the accused was insane at the time be 
committed the offence. Held that the issue as to whether the accused was of 
unsound mind at the time of the trial and incapable of properly making his defence 
was a preliminary issue to that put by the Sessions J udge, and should under S. 
425 N. Cr. P. C. have been first submitted to the jury, 19 W". R. 26. 

12. The prisoner was convicted of murder and sentenced to death. But 
before 'confirming the sentence, as doubts were entertained of her sanity, the case 
was referred to the Sessions Judge with instructions for further enquiry. 2 W.B. 33. 

13. Case in which the prisoner, notwithstanding that he had been convicted 
by the Sessions Judge, was acquitted by the High Court on the giound of insanity 
under S. 393 * O. Cr. P. C. and directed to be kept in safe custody, pending the 
orders of the Local Government to be applied for by the Judge, 7 W. R. 42, 

14. On the acquittal of an accused person ou the ground of insanity, the 
Court should proceed under S. 394 f 0. Cr. P. C. and report the case to Govern- 
ment. 1 W. E. 15. 


X. MAINTENANCE. 

CHILDEEN {maintenance of) 

1. No order can be passed under S. 516 J 0. Cr. P, C, for the maintenance 
of an unborn child. 3 N. W. P, K 70? 

2. An order made under S, 3X6 0. Cr. P. C., fixing a sum for the mainte- 
nance of a child, containing a prospective order for an increase of the amount award- 
ed as the child grows older, is unauthorized by the law. 2 N. W. P. R. 454. 

3. Where the Magistrate, under S. 316 0. Cr.P.C. ordered a person to make a 
monthly allowance for the support of an illegitimate child: Held by the majority of 
the Court [Markhy J, dissenting) that there was no conviction of an ofiencei and that 
consequently no appeal lay. 7 W. R, 10. 

4. The circumstances that the father of an illegitimate child is 16 years old 

^ See S, 429 N . Cr. P. C. t See S. 430 N. Cr, P. C. JSeeS. 536 N Cr. P. C. 

S 
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only, anJ fitill stiulying at school, is not by itself a sufficient reason for bolding liiui 
excused from the necessity of providing for his ilh'gitimate offspring. 

The law requires that the j)orson on wl)<)in tl)() orders of nuintenance is issued 
must have sufficient means to sup}>ort the child. 4 P. 11. 123. 

IMPRISONMENT (fn cane of inai nteudiire) 


T). 


... T])0 issue of a wai-rant under S- 31 G 0. Or. 1\ C., is permissible for oveiy 

breach of an order of maintciiauce made junior iluit sc^etiou, l)at there seems no 
ground for saying that a defendant can get out of Iiis ability for any payment ])y 
llie failure to issiui a wa,rrant for the levy of tliat payiiient. Tlie result of issJiiug it 
for all aggrcigate of payinoiits is that ouo month’s iinpriaoument would alone be 
awardiible in defauft. G M. JL App. 23. 

' OilDER (of 7)1^ inf en an re) 


G. An order made by a Magistrate under S, 31 G (). (3*. P. C. must be fonud- 
od upon proof in the same proceedings, and not iij‘on knowledge acquired by him in 
sotiie other csise. 8 IP. B. G7. 


7. An order of maintenance, iitidor S. 31G 0. C. P. C., is a judicial pro- 

ceeding of a criminal court” within the meaning to S. 404 of that code, but no ap- 
peal lies against such order under S. 409. f 5 B. K 8L 

8. An order for maintenance liaviug been made, under S. 531 Act Xof 1872, 
the plaintiff applied to have the order enhirced. The defendant being called on to 
show cause wliy the order should nob bo enforced, dirorced his wife ( the plaintiff ) 
in the presence of the Court: — Held that, even if such divorce made such an alter- 
ation in the circumstance as to justify the Court, on the application of the husband 
( the defendant), in altering the order for mainlenaiico, yet the defendant} would not 
he relieved from obeying the order during the time which hud elapsed up to the date 
when and until that change of circumstances had occurred. 19 Tk. B, 73. 


9. The jiroceedings of a Magistrate awarding the payment of a certain sum of 
numey jK\r mensem for maintenance withrefere.ee to the means ofl!i< hushand 
were ludd to be legal. If the busbaud is aggrieved, he ought to apply U ihc Magis- 
trate uiuler kS. 317 JO. Cr. 1\ d 9 IP. B. 1. 

WIFE ['mainfemance of) 

10. An order made by a ]\ragistrato under Act XLVIlI of 1800 (Police 
Amendment Act) S. 10, directing a Maliommdan husband lo pay a sum monthly for 
the mainienance oi his wife, does not deprive such husband of his inliererit right to 
divoice his wife, and after such divorce the Magistrate’s order can no longer bo en- 
forccjl. 8 Jj. B, 0. J. 95. 


n. The inability of a husband and wife to agree to live together, is no 
ground for decreeing a separate maintenance to the wife, G IP. B. 59. 

12. It is open to a husband upon whom an onlor to make an allowance for 
the maiiUeriHiicc of his wife has been made, under S. 316 O. Cr. P. C., after such 
Older lias been made, to prove that his wfte is living in adultery, and upon such 
jiroof a Magistrate is justified in. cancelling an order made under the above section, 
8 L\ B.A. J, 124 


13. Where the Magistrate’s or lor directed the defendant to jxiy a monthly 
sum fur the maintenance of his wife, and directed that the defendant be rigorously 
imprisoned for the term of 15 days for every breach of the order under S, 31 G 0. Cr. 
P, C. the High Court quashed tlio latter part of the order as being irregular and 
bad in substance. 5 M. B, App. 34. 

14. A woman of the Jat caste applied under S. 316 0. Cr. P. C. for an order 


^ See S. 297 N. Cr. P.C. t See S. 


S. 267 k 2G9 N.Cr.P.C. J See S. 537 N. Cr.P.C. 
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ur 

maintenance. As she hiul only gone ilirough the ccreraony of • Karao ” with 
Lor alleged husband, the Joint Magistrate rejected her application, Ilis order was 
set aside, in reference, a ‘UCarao ” marriage among the Jats being’ held valid, and the 
offsp) ing of sncli unions being entitled to inherit. 4 N, ir. R. 128. 

15. The rejection of an application for maintenance made by the wife of a 
Christian who had reverted to Hinduism and married a second wife is not warranted 
bj' the decision reportcid in 3 M. 11. 7. 4 JH, lx, Aj^p, 3. 

16. A decision of the Civil Court, refusing to enforce a contract or agreement 
acMinst a Jiiaii for the maintenance (»f a woman, cannot conclude either the woman 
from aj>[)lying, ora Magistrate from making an order, under S. 31G O. Cr. P. C. for 
tim rnninlcnaiice of tlicir illegitimate daughter. 17 ll\ 11. 40. 

WIFE AND CHILDIIEN (maintenance of) 

17. Fx'Tore an order under S. 316 (). Cr. P. C, for the inaifitenance of a wife 
or rliildren can 1)(‘ passed against a person, the charge must bo legally proved against 
liini< the words‘'due [)roof” in that section meaning legal [)roof on oath. 13 IK. Kid- 

IS. Where a Criminal C#urt ordered a husband to ])ay a sum of money 
montlily towards the mainbenanc(5 of his wife and children, and a (hvil ('oiirt subse- 
quently, on tlie suit of the husband for restitution of conjugal rights, gave the husband 
a <lceree; it was li(‘ld that the order of the Criminal Court ceased to have any effect 
from tlie date of the decree of the Civil Court. 13 IK. Jl. .62. 

19. 'Ihe Deputy Magistrate’s order in this case was (piashod as illegal, he liav- 
u g lu'ld that the wife was not entitled to maintenance under S. 31 6 and yet, 
wit hoiit cvidenc(! of the husband’s unwillingness hut the contrary to support his infant 
rj'i ildreii, directed him to pay her a monthly sum as maintenance for tlie children. 16 

ir. 62 , 


XI. MISCELLANEOUS. 

AMENDMENT. 

1. Semhie— the latter part of S. 41 Act XVTIT of 1862, only gives power to 
amend where the defect is formal. 1 M. Ji, 31. 

ATTACHMENT. 

2. An attacliincnt of land under S. 3 Act IV of 1840, can only he with- 
drawn by the ofliccr who attached the property. 2 W. It. 33. 

COMMENTS. 

.3. Comments by a Magistrate F. P. on the proceedings of the Sessions Couii;, 
disapproved of. 5 B, K 15. 

CUSTODY. 

• 

4. A pei’son in custody from liis inability to give security is not in custody 
for an offence with which he has been chgft-ged or of which he has been convicted. 3 
J/. H. App. 23. 

T)1JTY ( transit ) 

5. Held, that it w^aa beyond the power of a Collector to issue an order pro- 
hibiting the receiving of transit duties for the Ifolkar’s Goverument in British terri- 
tory. 5 B. 11. 13. 

ENQUIRY. 

6. Taking tlie statements of both parties without recording evidence in proof 
of cither is not an “ enquiry.’* 2 IK. B, 44. 

7. A charge of Ircspasa involves an offence under the Penal Code which a Ma« 
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gistrate isbonncl to enquire into by taking evidenco and deciding the case according 
to law. J8 IK. It. 14. 

8. WJiere the Sub-Magistrate dismissed a charge of theft without enquiry > 
lield tliat the District Magistrate might institute a fresh enquiry into the cuniplaint. 
5 3i. It. 31. 

9. Where the accused was charged \Vith breac.h of S. 77 Act III of 18G4 in not 
taking o\it a licence for a woodyard, and ho pleaded that the yard had been in exis- 
tence prior to 1864, it was held that the Magistrate was wrong in refusing to enquire 
into the allegation as to the existence of the yard prior to 1864. 15 W. R. 64. 

EK Lions {nf 2 >^oceiJ nr f ) 

10. The error of a Dcjiuty IMagistrato in proce(iding by warrant instead of by 
summons, furnishes no ground for (plashing his proceedings. 1 W. 11. 16. 

11. Ill a case in which tlm accused was charged under sections of the Penal 
Code of an oflcnce which Avas committed before tlu^ Penal Code came into operation, 
it was held that, having regard to S. 4 Act XV 11 of 1862. and S. 426 * 0. Cr. P. C. 
tlie error of procedure was not sullieient to vitiates the convhjbion so long as the jni- 
nishmciit awarded as under the Penal (Jodo did not exceed that which was the legal 
penalty for the olfeuco before the I’eiial Code became law*. 15 IT. A\ 48. 

EXPENSES ( r^/* conip/(tinnnts ami wititeKXf's ) 

12. An order directing the ])fiyment to a wdtuess of a portion of the amount of 6 m* 
levied on an accustid held to be illegal, in the absence of proof Unit the witness suffer- 
ed any loss owing to the conduct of the accused. 9 TK. Jl, 5j<. 

miKdUJ.AlllTy. 

13. An order of hue (juashod as made without the answers of the parties fined 
being taken to the offence charged. 2 IK. A. 58. 

14 ,A reference to proceedings in a former case declared to be irregular. G 
IK. R. 2. 

15. Conviction of prisoners in two separate cases upon the evuhuicc recorded 
in another case and Avithout taking their defence, quashed as illegal, with a direction 
to the Deputy Magistrate to aA^oid making remarks in his proceedings calculated to 
foster bad feelings between planter and ryot. 1 IK. R 36, 

16. It is irregular to allow a witness to be examined on belialf of the prose- 
cution after the })risoner has made his d(?fouce, Avhen the witness is not one to con- 
tradict any new case set up hy the juisoner. 

It is also an irregularity to prepare the charge against a prisoner after his defence 
has been recoi’ded. 3 N. IK. P. R, 271. 

17. Where an accused j)ersou was arrested as an absconded offender, and with- 
out evidence being gone into on tliat charge an enquiry was made into his mode of 
livelihood, Avithont any suniiiioiis being issued under S. 306. tU. Cr. P. C, such pro- 
ceedings wore held to be irregular. 3 IK. P. R. 2. 

18. The not examining a complaiiianrc and not reducing his examination into 
writing is not such an irregularity as to re(|uiro the interference of the High Cmirt 
in a trivial case, unless it appears probable (of which there was no suggestion in the 
present case) that a fresh investigation Avould produce a different result. 17 
TK. R. 37. 

19. The Court declined to set aside the preliminary proceedings before the 
Magistrate, because, though there might have been some irregularity in them, they 
had not been idAjected to by the parties notwithstanding that they had had full op- 
portunity of doing so. 
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The (leciaion 12 ‘\V‘. R. 49* docs not apply to a case where arcgnhir charge was 
subsequently drawn up giving the ]>riHoiier full information of the offence which it 
was intended to })i’Dve, still less to an ordinary Sessions case, whore the regularity 
of the preliminary proceeding is not in question under the ph^ of notguilbv. 17 
W. It 35. 

20. The proceedings before a Magistrate preliminary to commitment are not 
impeachable for iri’eguhirity, because some of the depositions were taken before the 
accused persons were brought before him. 17 IV. R. 15. 

21. A sentence of imprisonment by the Magistrate was quaslied as against 
those prisoners wlio were not present and had not been heard in their defence. 7 W. 
Jl. 45 ; 8 IF. I?. 1 7. 


9 ‘) 


A conviction and sentences for criminal brt'acli of trust ajyi public servant, 

reversed, owing to irnigularities in tlic ])roliiuinarv inquiries, and irregular pro- 
cedure as to the examination of the prisoner in the Court of Sessions. 3 It li. 51. 


23. Conviction and sentence for an offence under a stamp Act reversed on • 
reference by a Sessions Judge ; as^the ]U’oceodings of the Magistrate who tried the 
case were highly irregular. 3 Jt R. 34. 

lURVXJULAiaTv {does not vithitc proce^edings. ) 

24. That a IVlagisirato has acted without proper discretion iii ordering a pro- 
secution is no ground for reversing his order. 9 IF. R. 18. 


JUVENILE OFFENDER. 


25. Under Act VI of 1804 (the Whipping Act) a juvenile offender means a 
person under the age of sixteen years. 8 B. R. A. d . 9. 

LIMITATION. 


20. Tlie special limitation of the period for prosecution ^ three years) iti cases 
of treason and misprison of treason under slat. 7, vv. M. III. c. 3, S. 5, is an excep- 
tion to the general rule in criminal cases ; and in enacting S. 121 P. C. the Legisla- 
ture has not thought fit to limit in any way tlio period within which a prosecution 
for an offence against that enactment may be commenced, and consequently sucIl 
limitation docs not form part of the Penal (Jo(le. 15 IF. ll. 25 ; 7 B. L. R. 63. 


MAGISTRATES {duly of) 

27. A Magistrate acting judicially should not import into the* case before him 
his previous knowledge of the character of the accused, but should determine liia 
guilt or innocence upon the evidence given in the case. 7 B, R. A. J. 50, 

28. It is the duty of the Police and the Magistrate not only to bring the par- 
ties suspected of being guilty to trial, but also to ascertain whether the suspected 
can clear themselves from the crime of which they are accused. 14 W. R. 16. 

29. If a complaint is duly made before a Magistrate, and the act imputed ap- 
pears to amount to an olFence, and there \&priiina facie reason to suppose the accusa- 
tion true, the Magistrate is bound to prooted, though ho may consider a civil suit 
more applicable. 8 W, R. 65. 


30. It is not necessary for a Magistrate to caution a prisoner before receiving 
his or her statement. 5 M. R. App 11. 

31. A Magistrate is not bound to adhere to any partLcnlar section of the law 
which may be mentioned l)y a complaiiuuit in Jiis complaint, but may apply any 
section which lie thinks applicable to the case. So long as the parties are not mislead 
and the proj)cr procr3dnre is observed. H(? may roCHll an 07‘der which he finds to 
be wrong and substitute any other which he may think right under the law. 12 IF. 
R. 40. 


See 43rd decision ' 


of this volume. 
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32. Whero there is a prima facie case ( of abduction in this instance )inadc* 
out, a Magistrate should send for the witnesses, and form his opinion on the evi- 
dence, and not, merely on the strength of the J^olice rcjport, reject the complainant’s 
petition and refer him to the Civil Court. 2 W. Jl. 21. 

MA.STEH AND SERVANTS. 

33. A master is not criminally respon.sl})le for the wronerful act of a servant, 
unless he can be shewn to have*exj)res3ly authorized it. G IK. H. GO. 

MOOKTEAES. 

34. The word act ” in S. 5 of the Pleaders’ and IMookteai’s Act XX of lSf»5, 
means the doing something as th(5 agent of the principal party wliieJi slmll l>e re- 
cognized or taken notice of by the Court as the act of that principal. There is no- 
thing in the words of the Act or in its spirit to prevent a person as private agent 
from going between the prisoner or the duly authorized vakeel upon whom the real 
responsibility of the defence rests. 19 IF. li, 8. 

35. The Magistrate cannot refuse to permit '6,n accused to attend at tlie Ses- 
sions by Mooktear. 2 TF. R, 50. 

36. A Magistrate has no power to dismiss a mooktear generally iinles-s lie be 
convicted of an offence involving moral tur})itude or infamy. 1 IF. A*. 31. 

37. Case of a Mooktear who was re-instated by the Higli Court to Ins practice! 
after suspension by reason of his having been convicted in two cases, iho (*ircum- 
Btances of these cases not showing that the Mooktear was guilty of any moral tiirpi^ 
tude or that he was unfit to act in the Criminal Courts as a Mooktear. IG IF. 11. 41. 

38. The procedure under S. 16 of the Pleaders’ and Mooktears’ Act XXof 1 8G5, 
refers only to cases of professional misconduct, but the words ‘‘ any such misconduct 
as aforesaid ” being connected with the words “grossly imjiroper conduct in the dis- 
charge of his professional duty ”. 

A Mooktear may be suspended or dismisse<l for any reasonable cause, the word.s 
for any other reasonable cause” in S. 15 referring to cases of otlicr than profession- 
al misconduct. 

When a Mooktear is alleged to have committed .sorno impropriety for which he 
could not be criminally prosecuted and which does not come under the denomina- 
tion of professional misconduct, the High Court may institute empiiries am) mofu, 
and if it thinks that any reasonable cause other than professional has been establish- 
ed, may suspend or dismiss the Mooktear without the necessity of either written 
charge or notice, so long as the Mooktear had every facility for knowing what he 
was charged with and for making his answer. 16 W. R. 15. 

ORDER. 

39. Where the Sessions Judge on appeal reversed a conviction passed by a 
Magistrate E. P. of an offence under S. 182 P, C, ( which the Magistrate P. P. was 
competent to try), and directed the Magistrate F, P. to institute proceedings against 
the accused under S. 211 * O. Cr. P. C. considering that, on the complaint which 
had been made to him, the Magistrate F. P. was bound to institute proceedings un- 
der the latter section ; — The High Court reversed that part of the order of the Ses- 
sions Judge which directed the Magistrate F. P. to institute proceedings, as the case 
did not fall within S. 435 f 0. Cr. P. C., and there was no provision of law giving 
ithe Judge jurisdiction to make such an order. 5 B, R. 25. 

ORDER ( lawfucigc of ) 

40. In a miscellaneous case ( not a judicial proceedings ), the Magistrate is- 
not required to record his final order in English. 1 TF. R. 1 2, 

^ See S. 349 N. Cr. P.C. f See S, S. 296 & 298 N. Cr. P. C. 



MISCFXLAXEOr.^. 




rnvcTicE. 

41* A Sessions Jiulge sliould deaigiuite acciisrd persona l>y nanio and not l>y 
number. 7 ir. R. 53. 

42. A Sessions Judge is bound to a ]>ris(>nor whose conviction he lias con- 

iiriried to execute a vakalat-uaiuji to appeal. 1 J/. A’. 4. 

43. Sessions Judgos should record their reasons for coufinuing, reversing or 

modifying the scuitences or orders of the Magistrates, o Jf. A. 12. 

44. A separate note of each witness's dej^osition is recpiirtMl to be taken hy S. 
195 ^ O. Cr. r. C.; which is not satisfied by a .stahunent that a witness “deposes as 
last witness.” 9 />. R. 91. 

45. ’When a judgment of acxpiittal is rccordial, it is not ne^-essary to n'coid 
the opinions of tlie Assessors. 7 7). R. A. J. 

46. Jf the examination of ail accused person taken before tlie Magislrali* is 
aftei'wards read in evi<leiice at tlie trial helore tluj Sessions Court, the whole #t 
should he read out. 5 J/. R. 

rinsoNEUs. 

DKAr AND DUMIl riUSONKK. 


47. A deaf and dumb prisoner was convicted of an offence np»m tluj tiial no 
attempt was made to communicate with the prisoner resp(‘Ctiiig the charge agaiinst 
him. Tlie High Court qunslied the conviction. G d/. R. App. 7. 

48. Ill the case of an accused ]>erson who was d(‘af and dumb, the i)e]>uty 
Afagistrate wlio tried and convicted him considered that he did not understand the 
])rocee(Uugs and accordiiii^ly ndm’red tlie case to lh(‘ Alagisliate under S. lHf> X. (h*. 
P.(k The Abigistrate e-onsidered that the aceused did und(‘rstand what ho was charg- 
ed with. Held that the tinding of the Alagistrate must prevail, and S. JHG did nut 
apply. 

Acting under S. 297 X. Cr. V. C, tlie High (kuirt annulled the order of the 
Hejuity Alfigistraie, jiihI, as tlie aeeuse<l had been ])r(‘\i<>usly convicted of an offence 
under c. 17 of the Penal Code ponishahle with three yi‘ars’ rigorous imjirisonmenf. 
ordered tliat he should under S. 315 X. Cr. P. C, be committed for trial to tho 
Sessions Court. 19 IF. JC. 37. 


i:s(’A]»jc { from hnoftiJ nis{(rlf/) 

49. Escapes by parties (h’laiiied for offences not jumisluible under the i^onal 
Code are punishable under the Penal Code. 3 J/. R. App. 11. 

ESCAPED PRISONER {jmrsvit of) 

50. Court i^eons may pursue into yard of a lodging-house, the door lead- 
ing into which is open, a prisoner who has escaped from their custody. 3 W. R, (18; 

EVIDENCE (prisoners 'jj^igJd appeal as to) 

51. It is a mistaken view of the law to snp])o.se that ])risoners in apjieal ought 
to have tlie benefit of any doubt with reference to any portion of the evidence. The 
doubt shown must bo of tlie strongest kind before the Ajipellate Court should bo 
justified in interfering. 18 IF. li. 15. 


rp> 

OmJ, 


PERSON, ACCUSED (chllvcnj of) 

S.23 Act VJT of 1854 is not repealed by the schedule to Act XVII of 1802. 
Tho treaty ot the Gth ofXovomher 1817 hetweeii H. H. the Giiikwad of Baroda 
and the East India Com [>any provide*^ for the delivery u]>ori requisition of accused 
jiersons to II. H. the Gaikwad in a manner oilier than in accordance with th'O 


Bee B. 334 X. Cr. P. C. 
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prnvisioM.s of the sections of Act VII of 1854 prior to the 23rd section. The latter 
section is, tlierofore, applicable in such a case. 

ISenibh* that Governnient would not be justified in delivering up an accused, 
person to H. H. the Grdkwad without holding a preliminary inquiry into the guilt 
of such accused. 

Where a warrant issued under S. 23 of Act VIT of 1854 directed the accused 
person to he deliv<‘red iq> to the Ilesident at Baroda, without showing either that an 
inquiry liad \)eeii made, or was about to be made, the Court held that it was not, 
therefore, invalid, as tiie ])resumption was that tlie accused was to ho delivered up 
to the Resident in order that that otficer might institute such an inquiry as is re 
quircfl by the Act. 

A warrant issued under S. 23 of the Act should recite either that an inquiry 
has been h(dd, or is about to be held, with reference to the guilt of the accused. 8 
Ji. Jl (), J. 1 3. 


r •> 


TUial {priiionei'\ riifht to he i^res^ent at the) 

o.i. When the proceedings of an Assistant Magistrate are submitted to the iNfa- 
gistrate under S. 277^ (). (h*. B. (k, the prisoner has a right to he present at the pro- 
c(*edings brfore the Magistrate under that section, and to be heard in his defence. 7 
W. h\ 38. 


VAKIL {prisoner it rif/ht to instruct) 


54. Prisoners should be allowed 
of Iho liearing of the Police Officers iu 


to have free converse with their vakils out 
charge of such prisoners. 8 H. R. A, J. 127. 


PROCEDURE. 


OWNER OF I’KOPERTV {procedure where — seized unknown) 

55. The procedure prescribed in S. S. 131t & 132t of Act XXV of 18G1 must 
be followinl before an order confiscating property is made. 9 W, Jl. 13. 

5G. Petitioner charged with the theft of certain money found in his house 
and ac(jiiitted. Prochuuation having been made for claimants to come in and claim 
tlie property, no on(5 apj>eared, wliereupon petitioner preferred his claim and asked 
the A.s.sistant Mai-'istrate to summon certain witnesses, but the Assistant Magistrate 
refused to do so and disallowed liis claims, the Magistrate on appeal declining to in- 
terfere. On reference by the Judge, the Hig^* Court lield that the Assistant Magis- 
trate was l)ound to surnmon the witnesses named by the petitioner, set aside that 
officer s order, and directed him to disjiose of tdie case after taking due steps for se- 
curing the attendance of the witnes.ses in ipiestion. 18 W. R. 5. 

sPEfUAL LAW {procedure in cases arising under) 

57. A ^lagistratc is bound, with reference to S. 20J O. Cr. P. C. to proceed in 
the investigation of cases arising under a special law (such as the Salt Law) accord- 
ing to all the provisions of the Code of Criminal Procedure. 14 IF. R, 3G. 

c» 

SPECIAL PROCEDURE. 


58. 01. 2 S. 13 Reg. VI of 1819 only ajiplies where there lias been an accident. 
Where the Magistrate thinks that a ferry is improperly kept and is in a dangerous 
condition, he should proceed under S. 4. 7 IF. R. 32. 

PROCEEDINGS {upo?i trial hj the Jury in the Mofussil) 

59. When the proceed::. j * -ipona trial hy Jury in the mofussil are consistent 
'with a reasonable constnictiou of that part of the Procedure (^ode (Chapter XXIII 
and XXV) where such trial is provided for, tiio [>roceediugs are good in the absence 

♦ See 8. 46 N. Cr. P. C. t See S. S. 41G & 417 N. Cr. P. C. J Repealed by AcTx 
of 1872. 


MlSCELLANKOl'S* 



of any distinct ruling to tlie contrary, and ought not to be examined by the light of 
English rules of procedure. 14 IT. It. hi). 

PEOPEItTY {order far disposal of- -regardhuj which affhirc committed) 

00. The Assistant Magistrate on a review of the proceedini^s of the Subordi- 
iiate Magistrate passt*d orders directing that certiin produce slioidd bi* delivered 
over t<j tlie ]>arties whom he considered eiititleil thereto. The Siiborvtimite Magis- 
trate had passed no onlers under 8. A. O. Cr. P. 0. Held that the orders of 

the Assistant Magistrate wore made without any jiirisilicison. b R. Ajtp. 'I'J. 

()1. Under 8. l‘/2 A Act AMlI of 18G1), no order can bej>assed vvitli refenMiee 
lo the disposal of any })ro])orty in a Criminal Court, unless that property is produe 
ed bt‘fore the Court : such order must be made at the time of passing judgment. Cd 
ir. R. 3. 

PliOSECUTK )N {crimimd) 

02. Civil ]^roecedings do not constitute a bar to a prosex-utioii in a Criminal 

Court. 1) IF. li. 22. g 

03. In a case of filing a forged ivthd iitaamah in a Civil Court before 1st Jaiiu- 
aiT 1802, the proseeutiou can only proceed in Hie ordinary vv'ay, / e by way of omi- 
ndlment by a Magistrate on the com})laiut of the l>arty aggrieved. 5 IF. li. t3. 

04. Where, a !Ma gist rate has, in the exeicise of Ids discri'tiou, nd'used to pro- 
ceed with a criminal cliarge jumding a civil action in resj>ect of tlu‘ matter out cd’ 
which (he charge arose*, a maiidamous will nut be grauted to coiu[(cd the hearing of 
the charge. 1 M. 11. 00. 

Ob. A Magistrate is not prohibited from enquiring int^o any case of apparent 
injustice and oppression brought before him, even where- the dijiiry complained of is: 
of a civil iiatui'e, provided he stops his i»roceediugs ‘directly lie uscortain.s the ntituro 
of the claim. 1 IF. 11. 12. 

00. The deatli of the husband does not necessarily ])ut an end to a 2 >rasccu- 
tiou for adultery under S. 4D7 of the Penal Code. 4 M. 11. App. bb. 

07. As a general rule, one of two jmrties to an impending suit ought not to put 
the Criminal Law in motion as against the utiier in matters e()nncct(‘d with the suit; 
or if he does so, the hearing of the criminal case ought to be ])o.stponed until thtr 
suit is concluded, lint although that is a good ground for questioning the propriety 
of a ])rosecutiou, it is not aground for questiouing the legality of a conviction. 17 
IF. n. 40, 


PROSEt'UTOR. 


68. A Deputy Magistrate should not act as Magistrate in a case in which he 
is himself the prosecutor, and take confessions of prisoners before himself. 3 TF./if.2lb 

PROSECUTOB^( ) 

09. A private prosecutor cannot move a Court of Sessions under S.419t O.Cr. 
J\ C. in a case which is not before that ^ourt ia appeal, though he may do so 
uiuler S. 43bj: of that Code in cases iu which the Court of Sessions can interfere. 
A private jirosecutor has no right to be beard before High Court in a case iu which 
he could not be heard in the Sessions Court. 14 TF. 11. 51. 


PROSEC r TOR ( public ) 

70. Appointment of the Magistrate, who in the first instance had tried and 
convicted the accused, to ho Crown Prosecutor to conduct an inquiry subsequently 
diiected in the same case, censured as being unprecedented and objectiouable. A 
jniblic Yirosecutor should be without a personal interest in the cases which lie 
conducts. 


See S. 418 N. Cr. P, C. t See S. 280 jN". Cr, P. C. J See S, S. 206 & 298 N.Cr.P.C. 
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It is un(l€‘sira^)Ie tliat Mai^isfcrates whose decisions are under appeal, or who 
liave hccn engati^ed in promoting the prosecution, or Police Officers concerned in a 
case, should sit on the bench beside, or converse privately in Court with, the Judge 
wlio is engaged in trying the prisoners’ appeal. If the Appellate Judge wishes fco 
ascertain any facts relatiiig to the case from the Magistrate who convicted the ac- 
cused, he should examine the ^Magistrate upon oath or solemn afiirmation, in the 
same manner as an ordinary witness. 8 /A Jl. A. J. 126, 127. 

71. It is the duty of the (Joveriirnenl ])loHder or other officer wlio conducts 
tlie prosecution before the ( -on rt of Sessions to point out to tlie (jonrt any glaring 
<liscrepancy between the evidence being giv(*n l)v^ a witness before the Court of 
Sessions and tliat previously recorded by the Committing Officer. 20 IK, 11. 

PJif )TECTIOX {of Judicial Officer,^ ) 

72 Held that a Magistrate who failed to act reasonably, carefully, and cir- 
cumspectly cannot be set to have good faith believed himself to have jurisdiction” 
within tlie meaning of Act XVIJ 1 of 18r>() ; and coiiso(pieiitly that he (winot claim 
ihe protection of that Act in an action brought agidnst him in a Civil Court. 3 B. 
li A/tfK 1. 

PEr^OPD. 


73. There oughl. to be only one Sessions record, wliicli should be continuous 
and sliould contain accurately and con.sccutivc'ly Hie whole of the proceedings in the 
trial, including the examination of the aeeused. 1 1 iK. Ji 46 

74. Tlie principal documents in a Sessions cas(‘ should be put in a prominent 
place oil the record, and not hurical in a mass of papers. 8. IK. Jl, 30. 

75. TJie deposition of jx'rson inurder(‘d, taken before Magistrate, and the 
medical evidence should be annexed to ih(5 Sessions Jtcoord. 11 TK. II. 2. 


76. Records of previous convictions should not bo put in until the close of the 
trial, as they can only be used afb’r conviction in det(3riniuiiig the measure of piin- 
ishmeiit. 3 IK. li. 38 ; 5 IK Jl, 67. 

77. Tn sC case falling under Chapter 15, the statement of the complainant, the 
evidence of the witnesscs,and the r(i[)ly of the accused, should be recorded. 3 TK.P.CO. 


78. A Sessions nuthee should contain the record of the defence set up by the 
prisoners in the Sessions Court. 15 TK. B. 16. 

79. Documents whicli form the basis of a charge against a prisoner should not 
be buried among a mass of papers in the nuthee, but should be put either in the 
calendar or by themselves in an onvelojie oi- iu some conspicuous part of the record 
where they would be seen at once. 8 TK. 11. 57. 

80. In all forgery cases sent uj) in appeal, the particular paper or papers said 
to have lieeii tarajiered with should bo readily accessible aiul should be put with the 
Sessions record, instead of being buried in the record of the Committing Officer. 7 
IK. K 112. 

81. Duplicates of Calendars sent by the ^lagistrates to the Sessions Court 
should be retained in the Sessions Court for a period of tln-ee years, after which they 
may be destroyed or returned to the Magistrate.s’ offices. 6 M. B. App, 6. 

82. The Magistrate’s records of the proceed ing.s prior to corainitmont should 
always be forwarded to the High Court. 15 IK 11. 67. 


iiECOiiDS ( of pj'cvious trial ) 

83. The power granted to the Civil (.Courts of calling for and inspecting the 
records of a previous trial is one that ought to be exercised with the greatest cau- 
lion and does not extend to Criminal Proceedings. 12 W. 11. 73, 



MISCELLANEOUS. 


lo:; 


SALT ( onjhciUion and release of'') 

S-i, By S. IS Act Vll of ISol, not couvoyovi by ilie route and 

the plrtce prescribed iii the rowiuiii.^, Ixa; >jni‘s }il>'>olut ‘ly co.itLcatetl. The power of 
relefisint^ aiiv sucli salt, is vostod in tlie lioard ot Itoveuiui under S. Si), aiul not in 
tJie Mai^istratc. 7 b . II . aS. 

87). If salt (*xcc(‘diu|L( 7) seei’s is found withiri tlu' limits pi eserilie»l l)v S. \2 
Act VII B. (\ of 18r)4 nuproteeted 1>\" u rowinnah, as nMpiiiud umler S, S. l',\ and 
17>, the salt must be Indd as contraband muba- S. Lb The po\V(*r of a M.e^istraie 
umh'r S. to eon^i^eate salt not ju-oleejed by a losvannali in a prohibited dislrut. is 
not affected bee nisi* t]ier(‘ was no aLteinpl or intention to sell the salt uilhin the [)robi- 
l)ited district, lo IT. It. iM . 

STAMP. 

8(). A eomplRiut ]ireferred by « Munsif under S. KiS '' O. f'r. P. C. ni'ed not, 
tliough it do not hear the seal of t he Munsifs ( tmrt, bi* on si imped paper. 7) />. A710I. 

87. The illei^al seizure .and detention of cattle, to wliiidi S. 1-1 of Ael HI "f^of 
18,')7 refers, is not .an ‘Liffenci* ’i wil liin the miMiiin:^^ of S. .‘>1 and Soli. Xo. l.cl. 

of the (lourt Pecs’ Act VII of 1870, complaints of siieh illec^al seiziin* and dc-. 
tv'ntion do not reijniro a stamp. 

If inch comjihiints bi' stainjied, it is not oomjxdent for tbe (\)n)t to direct that 
the acensed shall repay the amonni ot sm*h .sian.ji to tin* eomjdain.mt. 8// lt.A.d,'22. 

88. With the exception of (ho dejiositions of tlie witnessi's and tlie doeiuncn- 

tary evidence and e.()})ies of final scnitonces or ord(‘rs ]»aHsod hy (Criminal Ponrts 
wliioh [uirties desirous of apj)(‘alin<;' from such sentence are riaiiiired hy S. 4 1 (> :J: O. 
Tr.l7<7. to tile with the:r ])etiti()n of appeal, wlienllic parly who is (h'siroiis ofappeal- 
iiii^is in continement under the opi'ration of I he Keiitence t>r order at tln^ (iim- fh.i1 he 
applies for a C(*py of the same, copies of any J>art of the n'coril of a eriiniual tii.ij 
can only be furnished to applicants on stamp p.ipei’. 1 .1/. //. hS. 

TITLL. 

SO. A prosecutor In order to establish that a litle lias been a.sserted -with a 
fr.audnlent or dishonest intent^ mnat sliow tliat tlie accused Jiad no j-easonablo 
ground fur .assiading the l.itle. 

And that accused asserted tlie title lii.slioiu'stly or frauduleiit.ly in the sense in 
which tliose terms are ustjd in the Indian I’einl (lode. 

It is at .all tiiJK's desirable that ipiestions of title sliould not lie tried in Oriminal 
(Courts, and more espi'Cially where such qui'stions depianl on the const ruction of nhs- 
♦ •uro documents, or fall to he decided in reference to transactions of which at the 
best but ail imperfect record is iireservcd. 2 S. IT. Ji. 202. 

TRANSFER (j^of Xfj/'fk danara ) 

90. Held iliat tlioro was nolhing in the mauiier in which ilie district of Nortli 
Canani was detached fi oni the Madra.s Pyjshlencv, and annexed to the Presidency 
of Bomba}", to j ire vent the Code of Criminal Jh-ocedurc ; from oj»erating tlierein, as if 
it had always formed a p \rt of the Presidency of Ihmihay, or to dejudve a convict found 
guilty hy the Sessions .1 udge of tlie District, on the 1 8th of Set>tend)er 1 8(1:^, of tin* ri<^dib 
of a))])eal, whieli he tlieu would have had to the lli^h Court, by virtue of S. 408 J O. 
Cr. P. C., and of LU and 25 vie, c. lOO^ and tlui Letters Patent (of 1802), cl. 20. 

Tlie power given by 10 and 17 vie. c. 95, to alter the distrilmtioii of territories 
among the Presidencies, was vested hy 21 and 22 vie, c. lOO, in the Secretary of 
State for India, hy whose order of the 28tli cif Fchrnary 1802 North (yaiiava was an- 

See S. 407 N. (ir. P.C. f llepcaled by Act 1 of 1871. 1 See S. 275 N. Cr. P. (7 
i See S. 271 N. Cr. P. C. 
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iiexed: the new arianirement of torritnry to take effect from sncli date as the Go- 
vernor (jJenerMl of India in Council, should, hy proclamation, appoint for the pur- 
poRcs of ihe India Councils Act, 1801; which Act. has reference solely to the 
fonstitution and fiinctiotis of the Legislative Councils, and does not purport to af- 
fect in any way the (‘xercise of the general pow(‘rs of Govoinment, or the adiniiii- 
btration of justice and the jurisdiction and authority of the Courts of Justice: — the 
annexation for these ])urposes being made hy tlio Si oretary of State, and not being 
qualified or controll(*d by the ])roviso in S. 17 of 2-1 tk 25 vie, c G7, which connot 
he construed as a substantive e.nactment, or as qualifying or restraining the power 
vested in the Secretaiy of Slate. 

Giving an appeal to the High Court, under the Criminal Procedure Code, is 
not suhjcotiiig a District fo the iiegulatioiia, within the meaning of lieg. ITS. lf> 
<1.2 of 1827. 2 i;. Ji. DG. 

TRIAL. 


91. A former trial set aside on the ground of 'vaiit of jurisdiction and illcgali - 
ty/'is not a bar to a second trial. 2 W. 1\. 10. 

92. AVlnu'e a Magistrate of a District brought a party lieard case on to liis 
file, rcc«)rde<l tlie rest of the evidence, and ])a8sed a decision on tlie whole of the 
evidence; Hold that such a proceeding was not a legal trial. 2 N. W. P. B. 4G8. 


RETRIAL. 

93. Where the Senior Assistant Sessions Judge without taking evidence ac- 
quitted the accused after calling upon him to plead, the ]>rosecutor being unable to 
Hay that the Hlh*god false statennmts of the accused were material to the trial on 
which they wetc made, the High (V)urf reversed the order of acquittal, and directed 
the trial to be proceeded witli. 5 /?. 7t. G8. 

HEPAilATK TRIAL. 


94. The commitment and trial together of several j>er8ons, who are charged 
N^iih having given false evidence in tlie same proceedings, should he avoided. A 
i'oin t of Session is competent to try separately prisoners who have been committed 
together. 11 W. li. IG. 

SUMMARY TRIAL. 


95. In a case tried under the summary procedure authorized hy S. 222 N. Cr. 
P. C., it must clearly a])pear on 'lie face of tln^ conviction that the case was dealt 
Avith as one of those which come i nder tlte purview of that section. If the case he 
one of tlieft, it should }i[)p<^ar wha' t.lie value of the property alleged to have been 
stolen really was. 20 IF. B. 17. 

VA :vALAT]SL\MAS. 


90. Prisoners and others aie to have the fullest opportunity for giving vaka- 
latnamas to whomsoever they plca.-.e. 1 B.,B. 16. 

VAKEEL. 

97. A. ])leader may appear in criminrJ cases, not only on behalf of an accused 
person, but also on behalf of a private prosecutor. 14 IF. B. 23. 

98. Case in which the High Court declined on the facts to strike a pleader off 
the rolls for using impro])or expressions during the aigmnent of a case before a zillali 
Judge, who recommended, after ohs( rving the reqiiirements of S. IG Act XX of 1805, 
that such punishment should bo aw.uded. The Zillah J udge should have called the 
pleader to order and required him to apologize. 14 JF. B. 53. 

WA KNING. 


MAGISTRATE (waniiji^ to) 

99, When certain charges did not set out the exact statements made by wit- 
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nesses which the ^fa^isfrate intended to prove false, hut tlie defect was not such as 
to mislead ihe accuseih llie Hi^h Court declined to interfere under S. 426* O. Cr. 
I*. C. but warned the Magistrate to he careful for ihe luture. 17 11^ li. 33, 

PEUsON, A(’cusED {v'amhuj to) 

100. Ill warning an ticcust'd person ne.fore taking down his statement, a Ma- 
gistrate should state Jiow the accused was warned. 14 IK li, 81. 


xn. nuisancp:s, local. 

APPEAL {from decision of Jury in case of removal of nuisance) 

V 

4l 

1. There is no right of appeal fr<»ni the decision of a jury appointed to try 
\vhether the order of a I\Iagisti*alu for tlie nanoval of a nuisance under S. 308 0. Cr. 
P. C. was reasonal)l(3 and proper. Such decision of thi‘ jin y is not ajinlicial proceed- 
ing with which ihe High (-ourt^aii interfere under S. 401t oftho Code. 16 IK 11. 56. 

liSJU^NCTlON {pending im/uirt/ by Jury) N. Cr.P. C. S. 528. 

2. »S. 314 O. Cr. P. (\ authoiizos the Magisti at(‘S to take immediate measure 
to prevent inirnineiit danger ]M‘n(ling the enquiry of a jury, hut not where no jury 
has been appointed, and after the danger has passed away. 1 IK 11. 8. 

JVllY {constitution of ) N. Cr.V.O. S. 523. 

3. A jury appointed under S. 310 O. Cr* P. C. is not legally constituted 
when tlie Magistrate appoints only the foicinaii of the jury. The award of a jury 
uud.er that section long after the expiry of the time Hxed for giving ail award is ille- 
gal, and oannol he upheld hy a INlagistrate, who should in such a case take up the 
ciise himself and decide it. 16 IK fl. 23. 

4. ^Vliere a jury is a])|)()inted under 8. 310 O. Cr. P, C. to try whether an 
order passed hy a Magistrate for the removal ».t’a nuisance or ohstruction is reason- 
ahle or not, the Magiiitrate is bound under that section to ho guided hy the decision 
ofthejuiy. 12 W. li. 28. 

5. In referring a case regarding a nuisance to aibitrators under S. 310 O. Cr. 
P. C., a Magi.strnte should fix a time within wliieii the ariutrators are to send in 
their award ; and this must he dune whenever from any cause tlie eonstitution of 
the jurors is changed und a fresh juror is appointed. Where thi.s is not done, 
a IMagistrate caiiiiut carry out his original order if there is any delay iu the submis- 
sion of the award by the arbitrators. 1 4 W. li. 60. 

NOTICE (service of) 

G. The mere non service porsonallybof a notice to remove a nuisance is not a 
sufficient ground for the Couit, umlei 8. 434 J 0. Cr. ('., to set aside the Magis- 
trate’s order, when it appears that tin* partie.s did not tak^itlie ohjeotiou before the 
Magistrate, and that they in fact admitt(?l knowledge of the existence of the notice, 
und Sought to excuse their failure to obey it. 5 IK 11. 4. 

NUISANCE (removal of ) N. Cr. P.C\ S, 521* 

7. The obstruction of a private path is not a nuisance under 8. 308 0. Cr. P. 
C. 2 TK li. 36. 


•oceed un- 
com- 


8. In order to remove a public nuisance, a Magistrate is hound to proce 
der 8. 308 and following sections of Chapter 20 of tJie O. (U\ P. (J., mid is not 
potent to pass a summary order to tlie Police to do so. 2 X. iP. P, li. 452. 

See 8. 283 N. Cr. P. C, t 8ee 8. 297 N.Oi*. P.C. J 8ee S. 8. 295 <fe 296 N. Cr.P.C. 
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CRIMINAL PROCEDURE, 


9. Held that a Magistrate cannot proceed to ]»ass an order for tlio removal of 
a nuisance, imd<^r S. 308 0. (h\ P. C. without calling on the party to show cause, 
wliy the order should not be passed against him, and without hearing the objections, 
even if they ani hied after the t.inn* hxed for their presentation, but before he takes 
up the case. 2 W. IL 30 ,* 10 W. Jt. 27. 

10. The Magistrate of a District can alone liold proceedings in a case (such as 
the removal of a tluitclied h(m.s**)»mder S. 3()S. The Joint Magistrate wliile in charge 
of the Magistrate’s ofh(j(‘ has no such jurisdiction. 15 \V . It. .30. 

11. Where a ALigistrate has cominenciMl proc(iedings iiiuh'r S>. .30S 0. Or. P. 0., 
ho is not at liberty to proceed otherwise than in conformity with the rules laid down 
ill Chapter 20 of the Code. 8 IT. It. 37. 

12. A Magistrate ought not to direct a part}’’ to restore a road and canal to their 
former state, and to show cause why he should not enter into recognizance to keep the 
peace, without hearing such party. 7 IP. //. 59. 

13. The order of a Magistrate under 8. 308 0. Cr. P. C. should be confined to 
a (Krection to remove the nuisance complained of. In the case of a tank, the Magis- 
trate cannot order the proprietor to excavate it, the proprietor ought to liave the dis- 
cretion allowed him as to the mode in which lie will rinnove the nuisance caused by 
the tank. If a Magistrate is com[)elled to direc t, the excavation of the tank, the ac- 
tual cost of excavation can alone be chargiid against the proprietor, at whose disposi- 
tion the soil taken out in th(^ course, of excavation must i )0 jdaced 10 IP. 11. 51. 

14. A Magistrate’s power to fill up a tank is by S. 308^ limited to having it 
foiicod in, but where the tank is proved to be injurioug to tlie community, he may, 
under that sectiou, treat it as a public nuisance, and cause it to bo filled up. 10 IP, 
IL 27. 

15. The condition and the conduct of an old established si an gli tor-house is 
proved to be, in fict, an offensive nuisance and dangerous to the health of neighbours; 
but lli<^ evidence did not show it was in a worst condition tlnui at any time since its 
r^stahlishniont ,• th(; oecupun's when summoned, refused to ask for a jury, under S. 
310 Or. P. (/. Held the MagislraW was justified in suppressing the traile or oceu. 
patioii imder S. 308. No leiigih of enjoyment can legalize a public nuisance. 7 /!. 
L. li 499. 

IG. The Magisti ate of a district issued an order under 8. 308 0. Cr P, C. 
calling upon the petitioner lo rmnove a building, on the ground that it was an un- 
lawful obstruction upon a high road. A jury of five pm-sons was ajipointed by the 
Magistrate’s successor, under S. 310, to report, within J5 da 3 \s whether the order 
was reasonable and proper. The jurors, being without instructions, took different 
views ns to the porfoiinance of their duties, but four of them visited tlie premises, 
and were unanimous in finding that <he building complained of was not on a high- 
road at all. Five days after receiving reports to tills elfect, the Magistrate issued 
another order to the ])ctitioii(u*, reipuring him to pull down iiis bouse witliiii J5 days, 
as the jurors bad made no report within the time prescribed. The petitioner showed 
cause under S. 313, but without effect; ard the order was rejieated. The ISessioii 
Judge, meanwhilt‘, upon a])}>iication of the petitioner, called for tlie jiroceiulings un- 
der S. 434; but the Magistrate wrote, questioning the Judge’s antliorit}^ to interfere, 
and without waiting fora reply, proceede<l to try the petitioner for disobedience to 
au order duly jiromulgated by a pulilic servant, and sentenced him to 25 days’ im- 
jirisonmeiit, under S. 188 P. C. His house was also pulled down. The proceedings 
were ultimately forwarded to the Sessions Judge, wliose successor in oflice returned 
them with the remark that nothing appeared to liave been done contrary to the law 
for the removal of nuisances. 


See S. 523 N. Cr. P. C. t See S. S. 53G & 527 N. Cr. P. C. 
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Held (reversing the conviction) that the ^Magistrate ought at once to have 
complied with the precept of the Sessions Judge, under S. and that he was nut 

waiTauted in convicting and iiuprisoiiiiig the petiti«)ner for disoheyiiig an order, the 
legality of which was then properl}" under the consideration of an Appellate Court* 

IL'ld, also, that, the j)eritioner had shown suthcieut cause to satisfy the Magis- 
trate, under S. 313,t O. Cr. Ih C. that the order to pull down the house was ‘‘nut 
r(;asoual)le and proper.” 

— whether Act XVI IT of 1850 would protect a Magistrate in such case 
from being sued fur (lauiages. - />. li 3S4. 

O O 

17. Wliero p(‘rsons who were served witli nolie-e under S. 313 O. (h*. V. (h 

to reiiiov’e a iiuisauee, show(vi cause hefor*' the M agist ra,te, hut did not ask him to 
take to’idoncc or to summon a jury, flu‘ High (V)urt decline<l to inlerfen^ with Iho 
order passed by the Magistrate under S. 3()Sj; to remov(i the nuisance, as there 
ap])t‘ar«Ml no illegality in the ordf'r. The Magistrate should, however, in these castvs 
fullv ri'cord the grounds on which he aets ami his reasons for rejecting the objections 
made to the removal of tlu^ nuisance. I'J II . /A 21. ^ 

18. Belbre a [ausoii can 1)^ legally punished for refusal to remove and recon- 
struct roof-drains, evideuce ought tt) be taken whether the [»arty has disol>c‘yed the 
J\lagistratc‘’s order, and that such disobedience has produced, or is likely to produce 
harm. 2 IT. /A 32. 

11). The obstruction of a drain int.o whicii the sewage of complainant's pre- 
mises fell, does not fall either under S. .‘>08. or 320§ of the 0. Cr.lA C., but is matter 
for a civil suit and injunction, f) IT. Jl. 58, 

ousTiuiOTioNs y>r6a>6’M//) V. Cr. P. 0. S, 518. 

20. H(dd {Ph(‘ar. J. (lisfieulhu/) that an ordiir passed by a Magistrate under S. 
02 O. Cr. P. C. is not of the nature ofa jmlicial proceeding, and therefoie connot 
b(‘ interfered with by the High Court under S. 404$ of that Code. 14 IP. li. F. Jk II. 
p;> ; G H. A. li 7 4. 

21. 8. 02 C). Or. P. C. does not apply to disputes connect(‘d \Yith lands hut 
refm's specially to nuisances ami other similar matlea's in which immediate action 
is necessary in onhu' to avoid the risk of illegal consecpiencos. 12 W. Jl. 00. 

22. S. 02 O, Cr. P. C. dues not authorize a Magistrate? summarily to direct 
the owner ofa tank in a dry be<l ofa river to destroy tin? biiiks, on tin? ground 
that they are an olistruction to tin? pul)Iic in the lawful enjoyment of the river, ami 
that the stopping of the waiter interferes with the health of the public. 10 IF. It. 37. 

23. There is nothing in 8, 02 O. (h\ P. C. to justify a IMagistrate in making 
an order for the removal of a l)und or other oi).striiction or nui^ance on the mere re- 
jiort ofa l\)li(!e (-onstalile ; and before making such older he ought to take evidence 
from the defendants, and, if necessary, on l»oth sides. 11 IT. /A 40 ; 3 JI.L. 11. A. .7.4-. 

24. Under S. 02 0. Cr. P. C., a Magistrate has no power to issue an order, 
eX'pnrtf, to cut down trees, on tlu? representation of a party, sujiported by the report 
of the Police that the cxi.steiice of the trefs was a miisanoG. 5 B. L. 7 ?. 131. 

25. 8. G2 O. Or. P. C. does not aiitliorizo a Magistrate summarily to direct a 
])erson to remove a wall erected on laml alledged to belong to another person in the 
absence of evideuce showing that a riot or alFray was likely to occur. 13 W. Li. U). 

2G. A M.igi.strate cannot under S. G2 0. Cr. P. C. in geuenl terms forbid two 
parties to us(‘ any imi.sical instrument in the neighbourhood of each other’s house, 
tliougli he may forbid their doing so for the purjiose of mutual annoyance. 

G W. Pi. 4b-_ 

See 8. 21)5 & 290 N. Cr. 1’. C. + See S.8. 52G ifc 527 N. Cr. P. C\ J 3 See S. 521 
N. Cr. P. a § See 8, 532 N. Cr. P. C. $ See S. 297 X. CT. 1\ C. 
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27. A ]\raf,aslrafce ordorrd the rival holders of two hants to abstain from hold- 
ing their hants on tho same day upon adjacent pieces of ground, as He apprcdiended 
a continuance of riots and affrays, and aimoyan(3e or injury to persons lawfully em- 
])loyed in tliem. Held, that the order was strictly within the provisions of iS. 02 

O.Cr.P. 0., and the High Court accordingly refused to interfere with it. 11 W.U. 5. 

28. The temple of Pandharpur, a public temple, is visited at certain perio Is 
of the year by a largo concourse of ])ilgriins. With a view to j)revent the dangers 
arising from overcrowding, and to improve the ventilation, the Magistrate F. P., by 
a wi*itt(in ord(*r, under 8. G2 0. Cr. P, C. directed the hert‘ditary jndests of th(» 
temple to widen and heighten the doorway : Held, that such order was legal und(‘r 
the above section, 

Somble : that tho case would hav’e been the .same liad the temple born private 
property ; and also^that the ])ower of ]\ragistrates to issue orders under the sectioii 
in question is entirely discretionary. G B. II. A. J. 3G. 

29. When a e-aso falLs both under S. G2 and und(;r 8 308 of the 0. Cr. P. C 
the order of the Magistrate ouiihtnot to be absolute in the first instance. He should 
give tho defaudantan opportunity to show cause against the order. 

Semble — Wh(‘tlier a case comes under either of these two sections or under both, 
the order of the Magistrate ought to contain a clear statement of the facts upon tlie 
basis of which the Magistrate has made the order. 1 i>. L. B. A. J. 20. 

30. Where A complained mercl}’ to the Alagistrate that -Ci certain road had 
been obsturcted by B and others,’* held, that the Magistrate was not bound to enquire 
into tho matter under S. 320 of Act XXV of 1801. 2 U. L. 11. App. 9. 

31. An order by a Magistrate, ])rohihiiing the straying of cattle within certain 
local limits, is not an order within the meaning of S. G2 0. (’r. P. C. There onu be 
no conviction for disobedience of such order under S. 289 P, C. 9 B. L. R. Apj>. 3G. 

32. Orders made under S. 518 N. Cr. P. 0. are not judicial proceedings and 
therefore are not within S. 297 of the Code. 20 IF. B. 53. 

PENALTY. 

33. The occupier wlio suffers tho land to be in a filthy state, is the person 
liable for the ])Oiialty. 8 Jj''. R. 15. 

31. A Deputy Magistrate should proceed under Chapter 20 O. Cr. P. 
fi)r the removal of an unlawful obstruetioii from a tho.'oughfaie, and not under 8. 
320 which relates to disputes concerning use of land or water. 5 fF. R. 5. 


XIII. POLICE. 

ARREST [of accused found in Court) N. Cr. F, C. 101. 

1. A Magistrate is not justified by S.^,20G 0. Cr. P. C., to take a person, with- 
out any previous notice or summons, from among th^'. audience or attendant wit- 
nesses in open court and place him in tho dock to bo immediately tried upon a 
charge which had already been commenced to bo enterfained against oth(‘r prisoners 
and on which evidence bad already been given. That section applies to investiga- 
tions preliminary to commitment for a subsequent trial, and not to cases where the- 
trial IS actually being proceeded with. 11 IF. B. 20. 

ARREST [without Warrant) 

2. The Police, may, without any formal complaint, apprehend any person 
found with stolen property. 8 IF. B, 28. 
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The arrest of a person nccuscd of the offence of unlawfully being in ])osscs- 
sion of smuggled opium without a warrant is generally illegal, excb])t under the 
circumstances specified in S. 10(S O. Cr. P. C. 1) 7>\ B. 343. 

4. The general exception provided by S. 79 P. C. and the power conferred by 
el. 5 S. 100 t (). Cr. P. C. was held not to protect a Police Otlictu* who did not act 
ill good faith, that is, with due caro and attention. The cl, 3 S. 100 refers to 
})roperty which is proved to have been stolen, and not to any thing which a Police 
Officer may clioosc to imagine has been stolen. 10 W. B. 20. 

DKTKNTIOX ( acenfied hi/ Volicf ) A". Cr, I\ C. S. 121. 

5. A prisoner arrested under a warrant should be brought promjitly before a 
[Magistrate, who has then no authority to further detain Iiim in custody or to remand 
liiin to prison without some reason made manifest to liim, either in the shape of 
sworn testimony given behu'o him, or in some other form which can be put upon 
the reei)rd, and whicli is suflicient to justify him in sending the jirisoiier to prison, 
20 ir. B, 23. 

(). Per GInvn\ J . — Wlicrg a Buh-Inspcctor of Police is charged witli havTiig 
detained prisoners for more than 24 hours, it is not necessary for tlie (h'own to prove 
that lie detained them with a guilty knowledge, as S. 124 Act X of lcS72 im[)era' 
lively lays down that accused ])crsons aie on no account to lx* detained beyond tliat 
time exc(‘pt umh*!* special order of the Magistrate*, — which was not obtained in this 
ease. 19 W, B. 30. 

7. Held that the order of a Magistrate sanctioning the detention by the Police 
of an accused jierson for an indefinite period is illegal. At the expiration of 24 hoius 
from the time of arrest, tlie accused must be brought before a Magistrato, who can 
tlien remand for a period not exceeding 13 diiys, under S. 224 J O. (h*. P. (I 

Xo remand without a licaring can lost for a longer period. 5 i>. B. 31. 

8. Cii cumstaiices may exist in which a sj)ecial order of the natui’o (iontemplat- 
eJ ill S. 132 0. Cr. P. C. may projierly he passed; for instance, if, in the cms<j into 
which the Police are inquiring, tlie Husjicotcd or confessing jiarties have voluntarily 
oflered to conduct the Police; to a jdace wlicre the stolen property will Ixj found, 
and such oiler cannot be carried into execution within tho limite.d period of 21 
lioiirs. tlie pow'er which the ahovementiomxl section coiifc/rs on a Magistrate m.iy he 
rightly exercised. 

But to return accused jiorsons to the Police, tliat they may be forced to give a 
clue to tin* stolen property, is to abuse the provisions of S. 132, with a view to the 
broach of the injunctions of *S. 14d § of the 0. (h*. P. C. 3 A^ IT. J\ B. 27G. 

K^iiVniY {hi/PoUcr) 

9. All enquiry by the Police into complaints falling under Chapter 14 0. Cr. 
P. C. is not warranted by L*uv. 8 IT. 7^. ^2. 

10. Held % Loch. J. PUoCiV J, disaenfinfj) that a Magistrate has no authority 
to order a Police enquiry iii a case undei^Chapter II O. Cr. P. C. 10 W . B. 19, 

11. A Magistrate is competent under S. 1»»3 §O.C’r.P.C. to direct an enquiry to he 
made by a Police Ollicer into an offence punishable under a Local Act. — Such as tlui 
Police Act: Held that where a Magistrate professes to act under one section of the 
(h'iminal Procedure Code under which he has no jurisdiction, but it is fouinl, that he 
has jnriNdiction under some other seetioii of the Code, the mistake is one which doe.s 
not justify in terfenmee with the Magistrate’s order, if otherwise good, and if tho 
accused has not been prejudiced thereby. 14 W, B. 41. 

* See 8, 93 X. Cr. P. C. f See S. 92 xV. Cr. P. C. J See S. 191 X. Cr. P. C. § See 
S. 120 X, Cr, C. $ See S, S. 109 & 110 X. Cr, P. C. 


U 
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INFORMATION {of oftnoa ) 

12. The village Munsif is bound to report the commission of all offences com- 
mitted in his village to such pcrscni and in such manner as may be most likely to be 
efFoctiial for the apprehension of the offenders. 3 M. It. App^ 31. 

LIABILITY {of Police ) 

13. Appellant charged the prosecutor with theft, and he was handed over to 
the Police. Jleld, that the Police, and not the appellants, are responsible for any 
()ppi*(;ssion or extortion practised by the Police on the prosecutor while in confinement. 

1 W.n. 2G. 


POLICE OFFICERS. 


coxviOTioN of Police OJflcers) 

14. Where a Sub-Ins])Cctor of Police was charged with having purchased a 
pony which had botnx imjmuirhid, it was held that the Magistrate slioiiid have pro- 
cee(ied under S. 19 Act 1 of LS7J taken witli S. IG'J P.C. and that the ac/Cnsed could 
not be convicted und(‘r S. 40G P. of criminal breach of trust, IG W. Jl. 52. 


^1 

IJIJTY ( of Police Officers ) 

LG. Where a man is gricjvously wounded in a riot, the Police are bound to 
act without taking into consideration who was the aggressing parly. In the dis- 
charge of their duties, and in the absence of any proof that they exceeded their 
duty, the l^olico wer(^ held entith;d to the protection of the Court. 8 IF. n, 3G. 

1(». A Police OHicer acts improperly and illegally in offering any inducement 
to an accused person to make any dnsclosure or confession. No part of his evidence 
as to the discovery of facts in consetpieuco of such confession is legally admissible. 
8 W. n. 13. 

17. The Police are not at liberty to bind witnesses over to appear a month 
nfter date. G W. It, .G2. 


18. The words of S. 28 of tlio District Police Act, which authorise the Police 
“ to keep ()rd(*r in the neighbourhood of places of worship during the time of public 
worship,” confer upon the Police a power of regulating trafiic, and putting a stoj) to 
noises, in the neighi)ourhood of [)lac(is of worsliip during the time of worship, but 
do not limit their general powers of keeping order at and within all places of public 
resort, b'lnphis, jatras, or the like, when necessary. 7 />. R. 2. 

PKocEDUiin {wheyi a Police Officer deputes another Ut arrcM loithoui v'arrant) 

19. S. 140 ^ 0. Cr. P does not apply to a case of arrest for dacoity made 
without warrant by a Subordinate Police Ollicer in the presence of a head Constable 
who authorized him to make the arrest. 11 IF. R. 20. 


20. An ollicer, subordinate to an ollicer in charge of a Police Stiod'/ii, who was 
deputed by the latter to make an inquiry u»^der S. 135 tO.Cr. P. C. attempted with- 
out a search-warrant to enter a house in search of property alleged to have been 
stolen, and was obstructed and resisted : Held ( applying S. 99 of the Penal Code) 
that, even thougli the Police Officer was not strictly justified in searching the house 
without a warrant, the person obstructing and resisting could not set up the illega- 
lity (ff the officer’s proceeding as a justification of his obstruction, as it was not 
shown that that ollicer was acting otherwise than in good faith and without malice. 
7 B. li. A. J. 50. 


SEARCH WARRANT. 

21. It is essential to the legality of a search warrant, under S. 114 JO.Cr.P.C. 
that the production of some specified and particular thing is desired ; that the Ma- 
gistrate alone shall determine that such j)roduction is necessary ; and that a specifi- 


See S. 102 N. Cr. P.C. t See S. S. lU (fe 115 N.Cr.P.C. iSee S. 3G8 N. Cr.P. C, 
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ed house or place only is to be searched. The warrant must, under S. 116 ^ of that 
Code, be directed to some other person, only when a Police Officer is not forth- 
coming. 8 W, E. 74. 

22. Before a warrant can issue attaching the property of a surety, he should 
be called on under S. 220 t 0. Cr. P. C. to show cause why he should not pay the 
penalty mentioned in his bond, and it must appear clearly on the face of the re- 
cord that he had such notice given him. 15 ^V. E. 82 ; 7 B, Jj. R. App. 37. 


XIV. PBOCEEDINGS TO COMPEL APPEAEANCE. 

ABSCONDING. 

ATTACHMENT OF pnoPEiiTY ( of absconding person ) A. CrJ\ C, S, 172. 

1. The Words order the attachment of any movable or immovable property” 
in S. 184 O. Cr. 1\ C. are enabling and not restrictive, and the Magistrate may at- 
tach both kinds of {irojjerty. Ahit he must issue his warrant of attachment simulla- 
iieously with the jiruclamation if ho resorts to attachment at all. 4 J/. E. App. 48. 

2. The Joint Magistrate’s order of confiscation set aside ( 1 ) because made 
without permitting the accused to shew cause against the confiscation of his goods, 
( 2 ) because the confiscation ouglit not to be carried out where the accused has been 
apprehended and hrougliL to trial, before the passing of the order, and ( 3 ) because 
the Joint Magistrate acted in contravention of the order of the Magistrate releasing 
the property from attacliraent. 5 W. li, 8. 

PROCLAMATION { f or ahiconding person ) 

3. S. 172 r. (h ap[)Ues to a witness who absconds to evade service of warrant 
is.smed under S.S. 188 J to 190 § of tlie O.Or.P.C., while S. 183 $of the latter Code ap- 
plies to a pa7'ty who absconds. 9 W. E. 70. 

A BREST. 

4. The wounding of a thief by a Chowkedar in order to his arrest, hold under 
tliQ circumstance to be justiliable. 2 W, li. 9. 

5. A person complaining of irregularity of process issued for liis arrest and for 
the attachment of his ])ropci*ty, before applying to the High Court under 8.404 HO.Cr. 
P.C. should make application to the Magistrate ^issuing such process for his discliarge 
and th(*, release of his pro])erty on the ground of the informality of the warrants. 2 
N, W, 1\ E. 441. 

COMPLAINANT. 

G. Where a person gave information to a Magistrate and the Police of a mur- 
der having been committe<l, and subsequently, on the charge having been dismissed, 
petitioned the Session Judge to have the#natter re- investigated : Held that he wae 
not complainant within the meaning of S- 3G0 0. Cr, P. C. 5 B, E. 85. 

COMPLAINANT {exaniinati^i of) N, Cr. P, C. S. 140. 

7. Under S. 6G 0. Cr.P. C., a Magistrate is bound to examine the complainant 
and record his deposition and then to pass orders for summons or otherwise as may 
be necessary. 16 W. E. 59. 

8. A Magistrate cannot refuse a summons to a complainant, even in a case in. 
which the charge might have been laid at the Police in the first instance, but is 
bound, under S. 60 0. Cr. P. C. to examine the complainant on oath and pass or- 
ders on the case. 14 W. JI. 3G; Q B. L. JL 74. 

* See S. 370 N. Cr. P. C. t See S. 397 N. Cr. P. C. { See S. 352 N. Cr. P. C. 

§ See S, 354 N. Cr. P. C. $ Sec S. 171 N. Cr. P. C. IF See S. 297 N. Cr. P.C. 
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9. Tho Magistrate of the District, on a complaint being presented to him; 
has no power to refer the petition to a Subordinate Magistrate for trial until he has 
liimself reduced the examination of the petitioner into writing in accordance with 
the provisions of S. G6 of the 0. Cr. P. C. 4 N, W. P. E. 88. 

10. On receipt of a complaint the Magistrate of District is not bound, under 
S. 66to examine the complainant before referring the complaint to a Subordinate 
Magistrate, The examination of the complainant by the Magistrate to whom the 
case is referred is sullicieiit for the regularity of the proceedings. IS W . E. 18 ; 9 E. 
L. E. UG. 

11. A Magistrate of a District is competent, under S. 66 to make over a 
petition presented by a complainant for enquiry and trial to a Deputy Magistrate 
who exercises the full powers of a Magistrate. 14 IF. 1 ; d B. L. E, 160. 

COMPLAINTS. 

12. Where an accused person appears vcduntarily before a Magistrate to an- 
swer a charge, the want of a complaint on oath, necessary for the issuing of a sum- 
mons or warrant ( S. S. 66 and 43 *0. Cr. P. C.) betonies immaterial. 

Semblo — A Magistrate taking a complaint and issuing a summons thereon, actj> 
not ministerially, but judicially. 5 B. E. 29. 

13. A Magistrate may take cognizance of a case, on the information of a third 
person, without any complaint by the party injured. 6 IP. E. 3. 

14. The report of a Police Officer referred to in S. 66 At of the 0. Cr. P. C. 
means, not any communication made by a Police Officer, but the formal report 
drawn up under S ]r)5:(: 0, Cr. P. in oases in which the Police may arrest with- 
out warrant. 8 B. E, 113. 

15. A Civil Court may, under S. 171§ 0. Cr.P.C. transfer a case to the (himi- 
nal Court for investigation without specifying the particular officer by whom it is to 
be investigated ; and tho deposition of the Civil Court Officer setting forth the charge 
on wliich he transferred the case to the Criminal Court is a sufficient complaint. 13 
TP. E. 45. 

16. A\nieve a Policeman in whose sight a theft was committed arrested the 
thief, and, being himself unable to take or send the acciisod to a Magistrate, sent a re- 
port, on which the Magistrate issued a warrant: Held that, under these circumstances, 
the accused was legally brought before the Magistrate. 5 B. E. 99. 

17. In a case in Vhich the servant of an Indigo Planter preferred a charge 
against certain parties for cutting and carrying away indigo crop which was in hi» 
charge, the Joint Magistrate dismissed the charge on tho ground that a more respon- 
sible servant ought to have laid the complaint : Held that the Joint Magistrate ought 
to have tried the case. 18 TP. Zi*. 55. 

18. Where it is sought to recover the penalty described in S. 17 Act IX of 
1868 from any person who omits to take out a certiGcate, the Collector who issued 
the notice should prefer a complaint before*, a Magistrate, and the Collector cannot 
prefer the complaint before himself in his capacity of Magistrate, 4 M. E. 62. 

19. Th<' accused was found in the compIaiiunPs house by night, but he stated 
that he was there for the piiri> 08 e of carrying on an intrigue with the complainant’s 
wife. The complainant refused to lay a complaint of house- trespass with intent to 
commit adultery. Held, that the Magistrate was right in refusing to convict of a 
charge which the husband refused to make. 5 M. E. A^yp 5. 

20. Where a complaint laid before a Magistrate F. P. by certain Government 
eniployh accused the prisoner of criminal breach of trust of their wages, but from 

See S. 331 tSee S. S. 23 & 25 J. See S. 127 N. Cr. P. C. § See S. 471 N. Cr. P. C\ 
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tlie evidence adduced it appeared that the offence of which the prisoner was guilty 
was criminal breach of trust of Guveruinent money : it was held that tlie Magistrate 
F. P. had power to frame a charge against, and convict, the prisoner of the latter 
offence without a fresh complaint Ijeing made to liini. 5 />. R, 100. 

21. In tlie class of cases apeciiied to which the 21st Chapter of the 0. Cr. P. 
<j. relates, the complaint or authorization of the Court against the authority of 
which such offence is alleged to have been committed, is a sulHcient warrant for 
the coinmencoinent of criminal proceedings. 14 11^. R. 35 B. L, It. 660. 

22. Conviction and .sentence under H, 3 Act X *of 1862 (Stamp Act) reversed, 
because no complaint had been made before the trying Magistrate. 5 B. It. 48. 

23. A conviction and sentence b}* a F. P. Magustratc, under the Kailway Act 
reversed ; there being no coinjilaint made before the Magistrate, as required by the 
Code of Criminal Procedure. 4 B. It. 4. 

DISMISSAL [jtfi'.om plaint) N. C?'. T. C* S. 147. 

24. In a case in respect of whicli a warrarnt might issue, and which is triage 
under Chapter 14 (*f tlio 0. Cr.«P. C., a Magistrate ought, under S. 180 of that 
(Vjde, by virtue of S. 211 as amended by Act VIII of 1860, to order the discharge 
of the accused persons, althougli they are m attendance, if ho tliinks that there is no 
eicse of a criminal character made out against them. 11 IP. It. 63 ; 6 B. L. R. App. 6. 

25. The words ‘‘dismissed wiiliout iinjuiry ” in S. 435 f 0. (h*. P. C., refer 

a complaint wliich a Magistrate, under S. 67 of tliat (k)de, has dismissed without 
making the inquiry ho is empowered to make under 8, 180. 3 A'. \VJ\ R. 201. 

26. A Magistrate has a discreMon under S. 67 0. Cr. P. C., to dismiss a 
complaint at once, and is under no obligation to go further. 10 W. R. 50. 

27. A Magistrate is bound at least to examine a complainant before he can ex- 
ercise the discretionary' power to isHU<3 process or dismiss the coru[>laiut which is given 
to him by S. 67 0. Cr. P. C. 4 M. It. 162 ; 8 W. R. 12 ; 10 IP. R. 30. 

28. A Magistrate may dismiss a complaint, under S. 67 O. (.h\ P. C., before 
issuing a summons for the attendance uf the accussed ; but when all the parti(3s are 
in attendance, he is bound to follow the procedure laid down in S.S. 265 ijand 266| 
O.Cr.P.C. and cannot dismiss the complaint without hearing the evidence, 10 WJl. 01 . 

20. A Magistrate removed a case to his own hie from that of the Joint Magis 
trate after the latter liad issued warrants upon the footing of rJie complaint and im- 
mediately susjMUided the warrants and dismi.ssed the complaint under 8. 67. Held that 
the Magistrate ought to have proceeded with the case? as from the stage at which In^ 
found it, and that he committed a material error by not doing so. 10 TP. K. 28. 

30. Where ail accused, for having repaired a public road without having pre- 
viously asked for leave to repair it, was, on simple jietition, charged with having 
obatmeted the I'oad^ and the com]>hiinautgiever appeared : — Held that the Deputy 
Magistrate ought to have dismissed the complaint. 7 IP. R. 31. 

31. The Dej)iUy Magisti’ate eeii.surgd for hi.s precipitancy in dismissing a com- 
plaint of a deliberate attempt at extortion, suf>pi>rtO(l as it was l>y evidence on iha 
record, the prisorier.s having been acquitted, the Court passed no further order re- 
garding the ease. 17 ll\ II. 7. 

32. In this case the Court declined to say that, as a matter of law, the Magis- 
trate acted illegally, in calling upon complainant to produce proof ex-parto to justily 
the issue of process, ami upon default of such proof in dismissing the charge. 17 iV.R. 3. 

33. Sanction was given by the Magistrate for the institution of criminal proceed- 
ings against the defendant for having ma<le a false charge against tlie complainant. 

Repealed by Act XVI 11 of 1869. t See 8. S. 206 & 298 N. Cr. P. C. X S* 
S. 206 & 207 N. Cr, P. C. 
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The Magistrate dismisaetl the complaint on the ground that the complainant had ta- 
ken no step to prosecute for three months after the sanction was obtained. Held, 
that the Magistrate had power to dismiss the complaint. 6 M. U. App. 15. 

34. The High Court refused to interfere with an order of a Magistrate, by 
which he dismissed a complaint of theft, because it appeared to him, after making 
enquiries from the Police, before whom the complaint was in the first instance 
brought, that tho complaint was not one that the Criminal Court should entertain, 
but in respect to which a suit in the Civil Court should be brought. 11 IK. IL 54. 

35. A Magistrate was held to have acted rightly in dismissing a complaint 
under S. 17 of the certificate Act IX of 1868, because there was no evidence that 
the names of the accused were included in the list mentioned in S. 13. In prosecu- 
tions under this Act, a Magistrate must proceed lu the manner laid down in Chap- 
ter 15 of the 0. Cr. P. C. and must require proof of all the facts wiiich go to consti- 
tute the ofience. 11 I'K. H. 56. 

36. A Deputy Magistrate was hold to have acted irregularly in dismissing a 
cofjiplaiiit and directing the trial of the complainant under S. 211 P. C. without re- 
cording his reasons for doing so, and without examfning all the witnesses tendered 
by the complainant or allowing a reasonable time for the attendance of such of the 
witnesses as were not present. 13 IK. it. 37. 

37. A charged B before a Magistrate, for wrongful confinement of her bi’other. 
Previous to the i)etition to the Magistrate, the charge had boon in vest iga ted by the 
Police, and reported to bo false. 1’he Magistrate, without recording the complaint 
under S. 66 0. Cr. P. C. sent for the Pobce papers, and under S. 180 of the same 
Code dismissed the case : Held, that the proceedings were illegal ; that the Magis- 
trate was hound under S.66 to record the exainiuatiou of the complainant, before he 
could, under S. 180 dismiss the complaint. 3 B,L.R.A^ J. 53. 

3»8. After complainant's preliminary examination, the case was referred to the 
Polic(; for report, and complainant, had notice to appear on 61h November to hear 
iiie report. Cii 31st October, tlio Assistant Magistrate dismissed the case upon the 
report of the l^olicc Officer without giving complainant an opportunity to show cans# 
against the dismissal. His order was set aside by tho High Court. 17 W. 11. 2. 

ENTERTAINMENT OF CASES {wifJiout complaint) N. (h\ J\ C. S. 142. 

39. To give a Magistrate jurisdiction to take cognizance of an offence without any 
'Sjomplaiut under S. 68 0. Cr. P. C. there must be an offence committed which is 
punishable under the Penal Code or under some special Act. 19 IK. li. 4. 

40. By S. 68 0. Cr P, C., a Magistrate can take cognizance of an offence, with 
out any complaint, only when it lias come to his knowledge that such offence has been 
committed. A gratuitous suspicion or a belief founded on ])rivat 0 information con- 
tained in an anonymous petition is not knowledge. A Magistrate is bound to disclose 
the information, private or otherwise, on wkich lie acts and issues warrants for the 
arrest of the accused. 13 IK. 11. 1. 


41. S. 68 0. Cr. P. C. apjdies to cas(V' in which the private individual who is 
injured or aggrieved or some one on his part does not come, forward to make a 
formal complaint; and even in such cases the jurisdiction of the Magistrate to arrest 
requires for its foiiudatioii a personal knowledge of the fact that an offence has 
been committed — knowledge derived from testimony legally given before him. Th« 
repprt of the Police or any statcnnmt not on oath or short of an actual formal com- 
plaint is not sufficient to give the Magistrate jurisdictoin to issue a warrant. 13 W, 
R. 27. 


42. S. 68 0. Cr. P. C., gives a Magistrate jurisdiction on proper evidence to 
issue a warrant for the arrest of persons in % pending case. 16 W. R. 50. 

43. A Magistrate of a district has power under S. 68 0, Cr. P. C. whether 
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there he a private prosecutor or not. to order the arrest of a perjion wlio had been 
previously under trial by a Subordinate MajUfistrato, and who had been discharged 
under S. '22:^* of that Code, 14 IF. R. G5 ; G B, Z. R Jpp. 67. 

WITHDRAWAL U)f complaint) 

44. Cases instituted and tried under c. 1 4 cannot be struck off tlio file at tlio 
request of the complainant, or tor want of prosecution on his part. The Alagistrate 
must }U'oceed in such cases in the manner prescribed by that Chapter, notwith- 
standing the comjdainant may desire to withdraw his comj)laint. II A . IF. 1\ R. 41. 

45. The withdrawal of a complaint by the complainant operates as an acquittal » 
and the High ('ourt has no authority to entertain the matter at all, except upon au 
application duly made wuth sanction of the Covernment. ID IF. R. 55. 

(X)M PROMISE. 

^niJLTKRY ( compromite in casr of ) 

4(). The power given to Magistrates to permit complainants ib withdraw tlijir 
eoniplaints is confined to cases faWing for disposal under Chapter 15 of O. Cr. P. C. 
Consequently, a charge of adiiUerv cannot be withdrawn by a complainant with the 
Magistrate’s consent. 2 N. W. L\ R. 234. 

niunKUY ( compromise in case of) N. Cr. P. C. S. S. 188 it 210. 

47. Held, that bribery and other offences punishable under the Indian I^enal 
Code with imprisonment exceeding 6 months are not triable under Clia]>ter 15 O.Cr. 
1\ C. and cannot therefore, be compromised under S. 271 of the latter Code. 12 IF. 
R. F. It. IL 511. 

PR()(’Ess ( posfjmncmeni of isstie of ) K. (7r. P. C. S. 147. 

48. S. 180 0. Cr, P. (h was not intended to enable a Magistrate in ordinary 
cjises to examino witnesses in the absence of the accused. Under S. 67 O. Cr. P. 
('. a complainant has aright to an adjudication upon tho point, whether in tlio 
judgment of the Magistrate there is sullicieut ground for proceeding. 15 IF. R. 53 • 

7 I{> A. Zi. 7. 

49. XTnder S. 249t Act Vlll of 1869, which extends the provisions of S. 180 
to trials of offences under Chapter 1 4, a Deputy Magistrate may dismiss a complaint 
under that Cha})t(‘r without calling evidence, if in his judgment there is no suilicieut 
ground for proceeding under it. 

Under the circumstances of this case however, the High Court considered that 
the Dej)uty Magistrate should have made enquiries before charging tlie coiiiplainant 
with making a false charge under S. 211 of the Penal Code. 16 IF, R. 44. 

RECOGNIZANCE {to appear) 

50. A recognizance binding over ai? accused person to appear to answer a 

charge, should sjiecify the particular day on which ho should be in attendance in 
Court. ] 1 IF. Pi. 47. ^ 

51. Held, that where the personal attendance of an accused is dispensed with, 
a recognizance bond, if such is deemed necessary, should bo taken from him, and not 
from his agent, binding him (the accused) to appear, either in person or by an agent; 
and that a Magistrate has no legal authority to secure the attendance of an agent by 
such a bond. 5 It. R* 64. 

52. In a case which is made over for investigation to the Police, the prosecu- 
tor and his witnesses should he required, under S. 151J of the 0. Cr. P. C. to enter 
into recognizances to attend and give evidence. 1 1 TF. R. 47. 

See S. 195 N. Cr. P. C. tSeo S. 341 N. Cr. P. C. t See S, 123 N. Cr. P. C. 
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KKCOGNtzANCE TO APPEAR [forfeiture of) 

53. Tlic esfci’patinf^ of rococjnizances is a proce(*din^^ rcs(n*fcei1 to whore peTRoiiS 
wlio have undertaken to fijivo rvidenue in acriiniiial enquiry liave failed without just 
excuse to atteaid and have thus created an obstruction to public justice ; but whti’e a 
JMaii^istrate thinks it ]>roper to estreat their recognizances, he ought to allow them an 
opjjortunity of justifying tlnur dtdault. 11 11". li. 4(). 

54 . Where a defendant charged ivith an oU’encc bound himself to appear before 
a Sub-Magistrate on the lOth June and the defendant did appear on that day but 
made dei’ault on the 11th of Juiu'. on which the case was called : — Hold that therti 
was no forfeiture of t lie recognizance. In such cases S. 210* 0. P. C. requires 
that the Magistrate* shall form a I'casonahle opinion that tliere has been wilful default 
before issuing jirocess to enforce the penalty. 4 J/. JL Apf>. 44. 

55. Defendants wer(^ charged witli tlieft, and On their appearance before the 
Snh- Magistrate on 1st IMay were bound over hy recognizance to ajipear from that 
date until the close of the trial. On the 2nd hfay when the case was called on, de- 
fehdants were not present, Imt, th(‘y a])peared on the 3rd. The Sub* Magistrate hcanl 
what they had to say and directed the penaltie.s on the forfeited recognizances to be 
levied from the defendants. Held, that there was no ground for tlie interfeieiice of 
the High Court as a t’.uirl of ltc\ ision ; that Iheni was nothing ilh‘gal in requiring 
ilefendaiits to exeenbi such a bond, and tliat no notice was ncaajssMy belbre proceed- 
ing to enforce the penalty. 0 3i, li. Ap]K 39. 

SECUTtlTY [ for ajij^earcmcc) 

50. Wheroft surety conditioiu'd that he vro\dd be responsible for the continued 
presence of an accused person at one (’ourt tJSTowudah), it was held, that the surety 
■was released from liability under his i-ecognizaiice hy the porinission which thetJoui t 
at Nowadftli gave the accused, without the surety’s consent, of leaving that plaee on 
business, and also b}^ the subsequent transfer of the case to another Court (Oya). 13. 
IV, n, 53 . 

SUMMONS ( on complaint ) 

57. If a Magisiraio considers a complaint false and groundless, ho is nob bound 
to issue a summons or warrant. The law vests him with a discretion, which discrc' 
tion it is incumbent on him to exercise. 

At the same time, the Magistrate should always take the examination of the 
complainant. 3 N. W, P, R. 27l!. 

SUMMONS ( fritJioui complaint ) 

58. The power which a Magistrate of a district or a IMagistrate in cliarge of a. 
division of a district lias to issue a summons without any complaint is not affected by 
the circumstance that it appiialed that the (‘ffence with which the accused was charg- 
ed came to the knowIe<lge of the Alagistrata otherwise than through a petition which 
was presented against the accused. 1 1 IF. 11. 1 . 

SUMMONS ( f verier, of) 

59. The mere showing to a witnc.ss of a summons issued under S. 180t O. Cr. 
P. C. is not sufticiont service. Either the original should he left with the witness, 
or should he exhibited to him and a copy of it delivered or tendered. 5 Jl. R. 20. 

00. Refusing to sign a summons by an accused ]>ors()n does not constitute the 
off'ence of intentionally preventing the service of a summons on himself, under S. 
173 of the Penal Code. 5 B. R. ,34. 

01. The proclamation issued under S. 159 Act VIII of 1859 cannot be legally 
aihxed to the mal cufeherrp of a defaulting w itness. Peforc the provisions of that 

See fci. 396 N. Cr. P.C. t «ee S. 365 N. Cr. l\ cT ' 
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*ection caii come into pl;\v, personal serviee of summons must be attempted. In tli« 
absence of process of lethal service*, tho Mau^isf rate’s order of iinpriaorinieiit for con- 
tempt under S. 174 P. C,, and S. 1G8 Cr. P. C, was ipiaslied. 7 IP. B. 58. 

SUMMONS (ffrrire of — heyoiHl jiirisi/irtitm) 

C)2. Magistrates mar iimrer the (h*imiual Procedure Code issue sumnionsos for 
•ervice upon witnesses beyond the limits of their Districts. 3 Jf, B. A/>p. 5. 

WAIillANT {of anrsf) 

G3. A warrant, which did not specify a p\inish:ible otlencc, and wliich liad been 
issued upon a statement not sullicient to make out anv ofrenee, tnuished. li B. 

App. 129. 

G4. A warrauf. for the arrest of a person on a chareje of abduction should state 
tho intent with which the oireiico was committed, lo IT. B. 1. 

Go. A Magistrate not heinir tli<i Maefistrate of the district, noj* in eharcfe of a 
division of the dusti ict, is not coiiipeUmt to issue warrants for tluj arrest of person* 
ai^Minat whom no comphtint, has bPcii [)niferred to him, nor any charge made by tho 
I'olice. 3 .V. ir. B. 317. 

GG. A Magistrate or Municipal Commissioner has no power under Act III of 
18G1 (B,Cb),to issuer a wnrraiit for th(‘ arrcisi of a person who may have failed to ap- 
])ear on a summons to answer a elnirgc* umbu* »S. 27 of that enactment for using pre- 
mises as a straw or wood despot without a license. 

The provisions of Chaptei' 15 O. Cr. P. C. are not applicable to olfciices under 
Act III of 18GI (11. C.) IG IP. B. 1. 

G7. In cases in which thi' Polic(‘ cannot anust willioiit a warrant, a wnrraiit 
cannot ))e legally issued l>y a INlagistrate except on a complaint made upon oath (or 
under the provisions of S. GS t(). (h P. (A) whether tho Magistrate issuing the wai‘- 
rant is authorised to entertain eases eith(*ron complaint pnd’erred directtly to liimself 
or on the report of a Police ollicer, under S. CG A ^ of tho Criminal Procedure Code 
or not. 8 />, Al. 1 1 3. 

wAiiiuNT {iHredion of) 

G8. A warrant, issued under S. 58 of Act XIII of 185G should be adtlressed to 
some one or more Inspectors, and m^b geu(*rally to all Constables and Police Olli- 
cers.” Wliei’c a warrant in tin' latter foj-in was execaited umhu’ the direction of an 
Inspector, it was held that tin; error in tluiform of the warrant was meiely an error 
of procedm e, and did not alfeet tho validity of tho conviction, under S. 57 of tlui 
Code, of persons a 2 )preliended in ^mrsiiance of the war rant so oxocuted. 8 B.U.O.J. 1. 

WARKANT ( C.r.f'cUlio/t vf ) 

G9. The force of a warrant of arrest is at an end when the inisoiier is bro\ight 

before the Magistrate. 17 IP. B. 55 ; 9. IP. L. JL 354. 

WARRANT {form of) 

70. Under S. 77 § O. Cr. P. C. and Tho corresponding section of the amended 
Act, a Magistrate nuiy issue a warrant to an unofficial person, hut ho can only do so 
when h(^ cannot obtain the assistance of the Police or when the urgency is iiumiuent. 
13 IP. B. 27. 

71. A wairant issued und(M* S. 7G .^0. Cr, P. C. should he sealcil, should des- 
cribe the p(*rson to he apprche id<‘d under it with reasonai)le paitacularity so that 
lher(‘ may be no diilieulty in est iblislduLT Ins i<hMitity, and sijould bu subsciibed with 
the name and full oilicial liile of the M;nj:istrate. issuinir it. 

* See S. 407 X. (T. P. C. t Sec' S. 142 N. Va\ P C. J See S, S. 23 25 X. Cr. P. 

C. § See S. IGl X. Cr. P. C. ^ See S. 159 X. Cr. P. C. 
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Where a warrant was clefectire in all the above particulars, the prisoner appre 
hended under it was released by the High Court. 9 B. R, 154. 

WITNESSES. 

LA.DIH8, HINDOO ( attendance of) 

72. The attendance of Hindoo ladies of respectability and secluded habits as 

witnesses should not be required where no case is actually before the Court. 3 . 

R. 46. 

PENALTY ( for non-attendance of toitnees ) 

73. An enquiry should be made into the excuse given by a person for his non- 
atteiuBinco as a witness, before enforcing a fine for such non -attendance ; in order 
that the Sessions J udge, or other authority, may fairly exercise the discretion given 
him by S. 221^ of the O. Cr. P. C. 2 N. W. F, R. 113. 

74. Where a recusant witness does not make his appearancte the Magistrate 
may sell any part of the attached property and recover the amount of fine imposed 
or him. Th(j fine is not illegal by reason of the witnesses answers to the charge not 
having been recorded. 2 IV. R. 45. 

SUMMONS {fecuring the atte'adance of witnesses hy) 

75. A Subordinate Magistrate cannot bind over witnesses by recognizances to 
appear before himself. The ])rof)er course to enforce attendance is by summons, and, 
if that fails, by warrant. 4 M. R. App. G. 

76. Where a Magistrate considered that the evidence of a j)erson who was not 
produced was material, it was held that he should have summoned such j)ersou as a 
witness under S. 351 of N. Cr. P. C. 20 W. 11. 67. 

77. S. 186 t refers to cases under c. 12, which are triable hy the Court of Ses- 
sions, and not to cases under Chapter 15, which are triable by a Magistrate. 9 W.R. 3. 

78. Conviction quashed, the prisoner’s witnesses not having been summoned. 5 
W. R, 65. 

79. A Magistrate is not bound, under S.191J to enforce the attendance of wit- 
nesses by warrant, except upon proof of due service of summons. 7 W . R. 37. 

80. A Magistrate cannot issue a warrant of arrest against a witness under S, 
560§ 0. Cr. P. C. unless he is first satisfied that the witness has disobeyed a sum- 
mons wliich was served on him, 14 W. R. 20. 

WARRANT ( securirig the attendance of witness hy ) 

*81. S. 188 $ 0. Cr. C, P. empowers a Magistrate to issue a warrant against a 
witness, only when, after a reasonable enquiry, he believes that a particular witness 
will not attend voluntarily. It does not authorize the issue of warrants by whole 
sale in liew of summonses. A warrant under S. 188 is a warrant of arrest under S. 
7611 in foi m B and not in form C. 13 1. 

82. A Magistrate has no authority to issue simuUanconsly a summons and a 
warrant to a witness, nor can he issue a C/arranb umler S. 188 uni ss he has reason 
to believe that the witness will not attend in obevlience to a siiminons. 12 IK. R. 18. 


XV. PROSECUTIONS IN CERTAIN CASES. 


INVESTIGATION M«g{Mrate) 

1. A Kegistrar under Act XX of 18G6 is competent under S. 95 to institute a 
prosecution for any oflence under that Act. 10 ir. H. 5. 

* See S. 394 N. Cr. P. C. t See S. 365 N. Cr. P.O. + See S. '.PrcrS S^s! 

145 N. Cr. P. C. $ See S. 352 N. Cr. P. C. H See S. 159 N. Cr. P. C. 
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2. When a Civil or (h’iiiiinal Courfc sends a case for investigation to a 

trate under S. 171 (h*. P. 0., the Magistrate to wlioni the case is sent innst hiiu- 

self hold the investigation, d J/, li. Ajtp. "2 ; b JL E. 41 ; 12 JC. E. 4th 

3. Where a Civil Court sends an offence under S. 193 P. C. to a Magistrate 
for investigation and coininitment, if necessary, tlie Magistrate cannot return tlu" 
case to the (hvil (^onrt, nor can the Civil Court, after it has sent a cast* to the Magis- 
trate, commit it to the Sessions, The Ma«gistrate should himself proceed with the 
case and take evidence therein. 12 IF. 11 41 ; 3 B. L. R. A. J. 47. 

SANCTK3^7 {for proseoition ) 

4. The ])lain intention of the Legislature in S. 171 O. Cr. P. (\ was 
that the (Jourt before wlii(;h an offence was eommitted and by wbieb the j)n*liinin;ny 
eiujuiry was made should not be the Court to investigate, try, or oonimit for trial. 
13 ir.‘ R. SS. 

3. Under S. 171 O. Cr. P. (\ a (?ourt has no power to send a esse to he in- 
vestigated hy th(i ^Iftgisterial authorities, but must specify the Alagistr.ite hy whom 
the investigation is to be inadej»4 .V, IF. P. R. 8G. 

G. The law does not require the sanction to a prosecution to be given in any 
jiartieular form of words, and it permits such sanction to be given at any tinwi. 

When a Sessions Court directs a commitment, it must be taken to sanction tlie 
prosecution out of whicli tlit! commitment aristas. 2 N, IF. P. 11. 32. 

7. 4'lie words “ such sanction may bo given at any time” in S. 1G9 fO. Cr. P. 
C. must be construed reasonably, and “any time” means a time which does not 
duly prejudice the party to be prosecuted, or put him in a worse position thiu ho 
was before. 

jN'o. appeal lies against a Judge’s order sanctioning such prosecution. 18 
P'. R. G2. 

8. Where a Civil Court gives sanction to prosecution under S.S. 1G9 and I70'|: 
O. Cr. P. (h it slum Id state with jirecision the particular offence or ollencos for the 
prosecution of whicli it gives sanction. 13 W, E. 23. 

9. It is not noces.sary tliat the preliminary enquiry contenqdatod by S. 171 
0. Cr. P. C. should bo conducted in the presence of the accused. All tlie Courts 
( Revenue in this case) making the enquiry has to do, i.s to satisfy itself that there 
Site prima facie grounds for sending the case for investigation to a Magistrate, and 
the (h)llector is not bound to dispose of a case of contempt of the lawful authority 
of a public servant, under S. 147 Act X of 1839, but it is discretionary with him to 
proceed under S. 171. O. (’r. P. C. 9 IF. li. 3. 

10. Rc])orts of Police or Medical officers are not a sufficient sanction for pro- 

secution under Bombay Act 111 of 1867. A complaint on oath or solemn affirma- 
tion is necessary. 7 7).R. A. J. 87. • 

11. A memorandum, under the signature of the Collector, sanctioning the 
prosecution, cannot be acc(*pted in the pkice of a complaint lo as to authorise the is- 
suing of a sutnuKUis. 3 li. 11. 48. 

12. Where a charge is made before a Sub-R<^gistrar that a document registered 

before him is a forgery, the Sub-Registrar should cause the complainant to jiroceed 
under S. G6 Act XX of 18GG. If the Sub-Registn ir is also a Deputy Magistrate, ho 
cannot transfer the case to him.self as Deputy Magistrate, but should ]>rosecute un- 
der S. 93 for an offence under Act XX. In such cases, there should be a formal 
charge drawn up against the accused, and the evidence niiut be in the pre- 

sence ot the accused. 13 IF. E. 21; 4 B. L, E, App. G9. 

See S. 471 N. Cr. P. C. t See S. 4G8 N, CV, P, C. + See S. 4G9 N. Or. P. G. 
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1.1. Ill a case in whicli a false charge was Lroiighfc, a iMagisirrifco gav*'' the re- 
cused (A) perniissioTi under S. 16D, 0. Or P. 0. tn |)j'o.s^(Mite (he corn plainaiit (H ) 
of nu oflViici) under S. Ul 1 P. ( !. The Magistrate tried the cuniplanir of A as a coni- 
plaint under S. 211. hut hi) suhsetpiently framed a charge again.st 11 undoi* S. 1S2 
P. C. and punished him under that section. Held, witli lefennice to S. IGS, (). (Jr. 
P. C. that the ofhuiceH under 8. 8. 182 and 211 being otfenc^'s under (Miaj)ter H 
of tha 0. Cr. P. C. the M.»gistrate was wrong in framing tlui chnrge under 8. 182 
'Without obtaining the previous sanction of the (Jriminal (Jourt which lieard the • »•»- 
viou.s complaint of 11. l.‘l W, li G7. 

14. Held that a M.igistrato cannot take (^ognizaiicft of an oflenec under S. J7l 
P, 0. committed against his own Couri, init is hound under 171 t). t 1*. ( to send 
the case for trial before another Magistrate. 13 ir 11. CfJ ; ,5 7>. L, II, lot). 

15. A Small Canso (Jourt Jiidge .sent a e-ise foi* in vest igaf ion to tlie Hi^ad 
Assistant Magistrate under tlui provisions of S. 171 O. (S'. IS (J. The JLad 
Assistant Magistrate transferred tln^ case for investigation to the Sub Magistrate, 
wliD committed the casci to the Sessions. Hold, that the order of commitment w;is l)ad. 

S. 173 0. (h\ P. (J. is iiiapplicalile to a case referred to a Magistrate under 
S. 171. GJ/. R. 41. 

IG. Where sanction to [irosecnte on a criminal chargi; nndea- 8. KTJ O. (Jr. P. 
C. was given in the case of only one prisoner out of two prisoners who vviire ti-ied to- 
gether, the High (Jourt directed tlio releasii of the ])risuner in regard to whom .such 
sanction was not given, 15. W. ll. 55. 

17. The Loed (lOvea-niTKMit in sauetioiiiug or diieetiiig (under 8. ](>7 fO. Or. 
P. C. ) a ch irge against a public sm'vaut of an olfem’ft as such piihhh: servant has 
power to limit its sam^tioii, by giving dinsd.ions as to th(‘ pio-son by uliom, and th(« 
manner in which, the prosecution is to lie prefernHl and conducted ; and a Court hna 
no jurisdiction to entertain a charge against such public servant if preferred other- 
wise than lu accordance with such directujns. 

Semhlc. The Local Government lias power in the like case to direct that the 
accused public servant shall he tiied before a specified tribunal being one having 
jurisdiction in that behalf. 

Therefore, whore the sanction direi^ted that the accused ])ublio servant should he 
prosecuted U|Hmi ou*1i a Mr. might l>e orcoared to prefer against him, 

and there wa^ notinug on thi* record to .'>ii'Mvg uorGid ii. oilieiwise oppt-ar, ihat Mr, 
C. had prefeireil aiiy charge against, or taken any part in (lie jirosecMii ion of, th(‘ ac- 
cubed public servant, the High (Join t <pia.sh«'d the conviction of the accustal, as hav- 
ing been without jurisdiction. 8 B. li A. J. .32. 

18. A Civil (Jourt has no ]>ower to make an order, under 8. 170 (). (h'. P. (.’ , 
Banctioning a ])rosecutiou for an offence commitUal before the (\)urt of the Principal 
Sadar Amiu on the Small (axinso side, that (iJourt not being subordinate to the (’ivil 
Court. G M. li Jj>p. l‘Jl. 

SANCTION FOR riiosF.cuTioN {Hgaiust Pvhlic ISei'vants) 

19. The sanction of Govcnimeut is reapnred for the nroseciitioii of any Judge 
if a complaint is made against him as Judge. 0 J/, li Ai>\). 22. 

20. 8. 1G7 O. (Jr. P. (J,, recpiires th.it sanction to prosecutions tliercin ineii- 
tioried shall he given before any kucIi piosecution is couneenced ; and, until tJii‘ sanc- 
tion is obtained, the tribunal by which theothuice is triable has no Jurisdiction, and 
It conviction founded on evidence taken vvdthout sucli sanction would ho bad. 

Where a comjilainant charged a perion who was one of the public servants men- 


Bee 8, 4G7 N, Cr. P. C. t 8ce 8. 40G Oi.VM 
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liniicd iji S. ir)7 (). Cr. 1\ Avith rniumiti iiiir ncf \vhi('h if coniniitled by a pri- 

iiidividiinl \ToulJ roust itutcd tlu* ollViK-i* of <-x<oitioii. 

Jt was !k‘IM tlint it whs tk^I' iih'iral 1o tront tlio (doup* as a chai’^Cff* of rxtortion, 
and t(> jirocord AAitli the* trial wiihont sanction for tlie prosecution. 7 Jl. II. A. J. 61. 

LM, d'lu* sanrtion for flic prosocutioii of a Kulkarni for inakini^ a false report 
as a scr\anr. ivMpurt'd hy S. 167 tX (’r. W may be ^ivrn by the Mamlut- 

(lar or by tlie Tatil to whom such Ivulkarni i.s subordinate. The sane lion of tin# 

( olleotor is imt nocessaiy lor that pin pose. 7 B. 11. A, J. 0*t. 

A 1 ) r LT E R Y ip7'(J8fiC\( tion fov) 

L^li. 'Wlicre tlie husbs nd of a \n oinah, with whom tlx? accused was alleged to 
have coml^It^♦M^ adultory, j>rofe.ssod liiniHtdf unwilling to proceed witli the prosecu- 
tion, «nd the AMsistant Srssion Jiidne Ih- rciipou ordered the accused to be discharged. 
'Pile (\)urt, in tin* exercise of its discretion, deelinod to Interfere, f) 11. li. 27. 

('oNTCTiirTs OF TiiK i.AWFfi. AtnuoiiiTT {aancfiou to pr<fSPrute for) ^ 

23. "Where a prosoeutiun an ofl\‘nce under Chapter 10 P, 0. is Instituted by 
an inferior niiuistei ial serxant under sanction of the authoi ity (►f his otlloial superior, 
the piovisions (*f S. Ills of the O. Pr. P. ('. are (annpliod with. 11 W . R. 22. 

2-1. Pile fni in of an aco'i^ation b\ a idstiict ‘>'ip'*: inM'udent of l^olicc under 
S. IIJ') P. doe.s lUit preclude a .vlagi.strato from framing the charge under S. 177*" 
t). (h* 1*. C, ; the sanction of the District Superinteiideiit reipiired under S. 1G8 of 
the l*tt'’r Pndi* to give the Magist rate jiiri.sdicLiou, need not be express but may be 
nnjdied. 10 IT. ll. 07, 

])isoi{Ei)iEN('E OK LAwrt'L oiiuisR is(inctto7i fo proxccutc for ) 

'Jo. Prosecution for non attendance in obedience to a summons w^as eTitei’tained 
witboni the sanction or coinjilaint reipdred b^ S. lOK O. (’r. P. (X Hi*ld that there 
was an implied sanction for tie* jtrosecution, as the conviction \vu» by the same Ma* 
gistr.iti* whose summons was hvntod with contempt. 5 H. li. IPS. 

iKX’n.MENTS, FoKoi:t) [ lituiclion fo froi^fcuir, for ) 

2»'). A Cullochjr to whom an applieuiioii tor a U‘*av stamp under cl. 2 S. 50 Act 
of ISf>2, does not. sit ns a ( Nmrt, C'i\il and (h’innual, and the ajiplicrttion there- 
fore not lieing a document givim iii evideiiee in any proceeding of a (’ourt, S. 170t 
C). (A\ (\ does not ftpfdy to such a case. 1 1 IT. ll, 48/ 3 R. L. 11. A. J. 6. 

27. S. 1 70 (). Cr. P. (X refers only to ca.ses where a forged document has been 
put ill ttvideiico 111 a (^ivil or<himiual (lourt, in other cases, a JMagistrate is competent 
proprio iwiUi to empiire into allegation of forgery, and no sanction under S. 170 is 
nice, Si- ary, 10 II . /X 5. 

28. A specially registered bond wa.s jiresentod before the Small Cause Court 
dudgi*, for ('xeculion, under S. hoof Act •XX of 1866, and a decree passed upon it 
in usual form. Sub.se{|ueinly the Peyi.strar .sanctioned the prosecution of the decree- 
holder, on the ground that the bond was^ forgery. The Small Cause Court Judge 
tliereiipon, on ajiplic.jition made, without taking any evidence or niakiiig further en- 
(piiry, set aside* the decri'e and sanctioned the [iro.secution under S. 170 0. Cr. P, C.: 
lleldjihat Ik? was justified in .sanctioning the prosecution but not in wetting aside 
the decree. 3 B. L. 11. A. J, 11. 

TALsic EVIDENCE (s((9ictlo?i to pro»$cnU for) 

J u l^^o has no authority under tlio law to interfere with the 
order of a Alagistrate allowing a pro.secution for false CAddence. 16 IP. R. 59. 

30. AVhore the Magistrate, before wliom a w itness gives false evidence, bimgelf 


See S. 478 jNX Cr. P. C. t See S. 409 N. Cr. P. C. 
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commits such witness for trial, his stvnction of the prosecution, luukr S. 109 0. CV/ 
r. r. will he implied. G B. U. A. J. 54. 

31, Where a person makes one statement before the Magistrinte, and a direct- 
ly ditferent statement belore the Civil Court, liis commitment on an alternative 
charge, after the consent of the Civil Court has been obtained under S. 1G9 0. Cr. 
P. C. is strictly legal. 8 IP. JL 79. 

32. AVherc sanction under S. 170 0. Cr, P. C. to prosecute a person criminal- 
ly foi* iabricating false (^vidimco was not given, it was held that the error was not 
cured hy S. 42G of tliat Code, and the person charged was ordenjd to bo discharged. 
'J'hc saiiction given hv the ^(‘ssions Judge after the case was committed to him and 
tlie prisoner had pleaded to the charge is not a sanction contemplated by the law. 
15 IP. B. 45 ; 7 B. L R. 2G. 


33. Whore the Judicial (Commissioner of Assam, sitting as Sessions Judge, cer- 
tilled, in his capacity of Judge of the chief Civil Court in Assam, that a charge of 
evidence was ontertaine<l with the sanction of the District Court of Assam to 
which the Court of Moonsitf of Debrooghiir before ev against which the offence was 
committed was suhordinate. Held Lliat the sanction required by 8. 1G9 0. Cr. P. 
C. bad been given. 17 IP. JL 55. 


34. The object of the sanction required by S. 1G9 0. Cr. P. C., is to ensur(3 
that the })roseeuti()n should he instituted after due consideration on flu? part of the 
Court before whom the false evidence was given or on the part of a Court to which 
such Court is suhordinate. 


Where a Magistrate perused the j>aper of a case wldch had been forwarded to 
him by a Subordinate Magistrate for consideration, and then seiit on the papers to 
the District Siqxu’intendent of Police with an opinion adverse to the prisoner,' and 
the District Superintendent of Policje requested the Magistrate to issue a warrant 
against the prisoner charging liim with giving falsti evidence, it was held that the 
issue of the warrant was a sullieieiit sanction \iudcr 8. 1G9 on the part of tho Magis- 
trate IG IP. B. 37. 

35. The sanction accorded by a (’ivil C!ourt under 8, 1G9 0. Or. P. 0, in a case 
under 8. 193 P. (k need not be more specific than a general sanction to prosecute 
for any false statement contained in the two depositions given. 11 IP. B. 17. 

36. A general sanction by a Judge to a prosecution forgiving falsi* evidence 
under 8. 193 P. C. and for false verification is not sullicient. The exact words up- 
on which the prosecution is based, and the exact offences which tlie Magistrate is to 
investigate should be pointed out. 


The verification of an application filed in the Civil Court, in which it was stat- 
ed that the applicant did not sign an alleged deed of compromise, does not subject 
biui to punishment for giving false evidence. Such an application falls, not under 
8 120 Act VIII of 1859, but under the 8.‘'2()9 of that Act and need not therefore bo 
verified. 9 IP. B, 58. 

37. Tho Civil Court, in giving perrijission to prosecute under 8. S. 169 and 
170 0. Cr. P. C., should, in a case of forgery, state distinctly what the document is 
for which a prosecution is to be entertained. The particular act or acts of forgery, 
and, ill a case of perjury, the particular words which constitute the perjury, should 
be specified. 10 TP. B. 41. 

38. Where a Civil Court, by letter to a Subordinate Magistrate with commit- 
ting powers, gave sanction for tho prosecution of the accused under S. 8. 463 and 
471 P. C. (making and using a false document), and where the Magistrate, in coni- 
inittiug the accused for trial, in addition to framing a charge under these sections. 
«dded a head of charge under 8. 193 (giving false evidence : It was held that the 
Alagistvate had no jurisdiction to commit the accused for trial on the last mention' 
ed head of charge. 8 B, IL A, J, 28. 
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39. Sanction for prosecution of the accused was accorded by an Assistant 
Session Judge in the following terms : — There is no doubt whatever that Tai, Baji 
and Bala, these three persons, made before me c<*rtiun statemoiits contradictory of 
tbe statements which they had made before the Committing Magistrate. Therefore, 
if from such statements of theirs they may bo liable to any cliarge, there is sanction 
from here " {L <f., I giTe rny sanction) “ for their prosecution. ” Held that this 
gave surticient sanction for the prosecution of the accused under S. 193 P, C. and 
that it is not necessary that the authority giving the sanction should specify the 
particular section of the Penal Code under which the accused is permitted to bo 
prosecuted, 8 B. 11. A, J. 24. 

FALSE INFORMATION {mnciimt to proieente for ) 

40. The sanction of a District Superintendent of Police to the prosecution of a 
charge of giving false information, not to such District Superintendent himself, but 
to an Assistant District Superintendent, is no suificient sanction under S. 108 ^oftho 

O. Cr. P. C. 2 IF. r. K 287. 

41. Where a person was accused under S. 182 P. C. with having given falte 
information to a head Constable, it was held that the provisions of S. 168 0. Cr. 

P. C. had been sufficiently complied with, inasmuch as the Lower Appellate Court 
stated in its judgment that “the case Iwd been forw.irded under S. 182 by tbe of- 
hcer in charge of the J’istrict SuperinteinlenpH office ”, — the District Superintendent 
being the official superior of the acud Coustabio. 19 IF. li. 33. 

LANi> DISPUTES (sanction to prosecute in cate of) 

42. The sanction of the Civil Courtis not necessary to a complaint of forcible 
dispossession by a party who was put into possession by the Civil Court, nor is tho 
IMagistrate limited in his action by the mistake of the complainant in citing 
188 P, C. as the section under which the offence charged falls. 17 IF, IL 10 

LOTTERY OFFICE, KEEPING (sanction to prosccute for) 

43. The sanction of the Local Government is necessary before a charge for 
keeping a lottery office under S, 10 Act XXVII of 1870 can be instituted. IF. Af. 
2 * G B. L. R. App. 98. 

PERJURY ( sanction to prosecute for ) 

44. The discretion vested in a Civil Court under S. 169, + of sanctioning a 
criminal charge of i>crjury, is one that should be most carefully exercised. 6 IF.jK. 11. 

45. An application under S. 169 0. Cr. P. C., praying for sanction to insti- 
tute a prosecution on a charge of perjury, should, as a general rule, bo first made to 
the Court before which the perjury is alleged to have been committed. 6 M. B, 92. 

46. Sanction to a prosecution for perjury may be given by the Court before 
which the jierjury was committed, at any time, even after the order for commitment 
to the Sessions has been made. 3 A. A. J, 10. 

47. It would be very undesirable for the High Court, except under very peculiar 
•circumstances, to entertain in the hrst ijistance an application to authorise a pro- 
secution for perjury. 17 IF. i?, 46. 

48. A case of perjury or forgery alleged to liave been committed in a case before 
a Civil Court before the Lst January 18G2 can oe dealt with only under the old Proce- 
dure Law (Act 1 of 1848) according to which the sanction of the Court ixdbre which 
the offence is alleged to have been committed, is necessary before criminal proceedings 
can be instituted. 5 IF 8. 

PUBLIC JUSTICE (tanction to prosecute for offence atja/intt) 

49. The prosecutor applied to a Civil Court for leave to prosecute, under S. 170^ 


- See S, 467 N. Cr. P,C. t See S. 468 I(. Cr. P. C, t See S, 460 N. Cr. P, C, 
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0. Cr. P. C., a 'fitness who had appeared before the Court. The Court jL^rauted the 
permission as applied for : The prisoner was tried for and convicted of an offence 
coming under the provisions of S, 169 O. Cr. P. C. Held that the mention of S. 170 
in the permission to prosecute granted by the Civil Court might be treated as 
surplusage, and that the prisoner was rightlyconvicted. 4 B. E, A.J. 28. 


XV T. EEFERENCE. 

1. The High Court as a Court of reference can only deal with cases in which a 
sentence of doatli has been passed. 5 JV. JV. F, E. 131. 

2. A prisoner, by claiming the “right of reference to the Sudder Court,” does not 
lose all riglu. to the opinion of the judge, and to appeal on the facts upon a trial by 
jury. 3 W. ]i. 58. 

3. The taking by the Sessions Judge of a different view of the evidence from 

taken by the Magistrate is not ground for a reference under S. 434 * O.Cr.P. C. 

18IF. H. 39. 

4. Where n case is referred to the HighCourt under S. 287 Act X of 1872, the 
Court is hound, under S 288 of the same Act, to go into the facts of the case, al- 
though the conviction was by the verdict of a jury. 19 W.Pi. 57. 

5. A Sessions Judge, in referring a case under S. 434 0. Cr. P. C. should 
state reasons of his own for the reference, ami nor merely sciid up the reasons which 
may have been left by his predeceseor. JO ir. Fh. 50. 


XVII. REVIEW. 

1. The Code of Criminal Procedure contains no provision fora review of an 
order passed in a Criminal Cod©. 7 B. Jl. 67; 3 N. W. F. R. 275 ; 17 ir. U. 2. 

2. Soinhle — No subordinate Criminal Court has the power to review its own 
judgment. 5 IV. R. F. B.Jl. 61. 

3. An onh'r under S. 308 t 0. Cr. P. C. is a judicial ])rocf‘('dii)g within the 
moaning of S. 401 of tliat (!o(lf and is, therefore, 0|>{'u to review t>y the Fligli Court 
under its exlraordinaiy jurisdiction, when an error in law is ooinmittcd. 9 J). 11. 160. 

4. Where property of an absconding olTeiider had been attached and declared 
to be at tlie disposal of (iuvernmeut.,uiider 8. 1 84:j;O.Cr.P.C. and the otfeiider was siih- 
sequ(ujtly convicted under S. 174 P. C., and such conviction was uphold on appeal, 
held, the High (.Viiirt had no power to make any order with respect to such property. 

Wlierc an order for the release of the iirojiert^^ so attached had been obtained 
from the High Court on an ex-parle application, arid on an incorrect statement of 
facts, the High Court, on the ajqdicatioii of the Governm cut, cancelled sucli order. 
9 B. L.R, 312. 


XVIII. REVISION. 

APPLICATION. 

1. Application for revision by the High Court of an order passed in appeal 
by a Sessions Judge must bo by motion. 10 IP. R. 02. 

BONA-FIDE. 

2. On an njmlicatiou to tho High Court, as a Court of Eevisiou, to discharge 
‘^'Scc S.8. 205 k 206 N. Cr. P. C. tSoc 8, 521 N. Cr. P- 0. JSec S. 172 N. Cr. P.C. 
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an order made bj a Sessions Jad^je, under S. 455 ’*^0. Cr. P. C., for the. committal of 
certain accused persons for trial on a charge of dacoity : Held that as all (lint was 
done was doue under a claim of right in good faith entertained by the accused, how- 
ever erroneonslv, the charge could not be sustained. The order of the Sessions 
Judge annulled. 5 11. 254. 

CO^IMITMENT {power to order — of party dlscharyed) 

3. The High Court lias the power under S. 297 of ^Vet X of 1S72, not only to 
order the accused to he trietl, hut also to ho coininittod for trial, if it appevr to the 
High Court that the accn.sed wa.s iinprop(‘.rly disehargiMl; hut from the absence of the 
words “ order liim to ho tried” in S. 296dt seems that a Magistrate is not empower- 
ed under that section to direct a subordinate court to take further evidence in a 
similar case. 19 IP. li. 50. 

4. Ill a cas(; in wdiicli the accused caused the death of a woman by beating, 

the iTunlical ollic(;r who hold tlui nwrtem <*xaniination couaidfirod that death rii- 
siilted from lupturc of tlio sjileea, hut the Civil Suigeon said that no opinion of the 
cause of death could he formed. • 

The accused having been convicted of causing grievous hurt, and sentenced to 
six month’s rigoi'oiis imprisonmciit liy the Deputy Magistrate, the ^fagislrate cou- 
sidered that th«‘ accused, ought to havt' been couiiuittcd to the Sessions on a charge 
of culjiahle homicide, l)ut reconiuicuded that tiie High Court, should euliance the 
sentence which ha l been jiassed to one of sullioient sev<u’ity to meet tlui olleuce. 

H(‘ld that tlie High (amrt could not deal witli tlu? ca,se in the mode Huggested, 
but under S. 297 N. O. P, C. the Court annulled the conviction t>y the Dtjputy 
Magistrate and directed that the accused should he committed to the Sessions on 
charges of culpable homicide and of grievous hurt. 29 IP. Li. G3. 

5. The power confeired on a Court ofSe.ssions h}^ S. 435 0. (>. P. C. extends 
only to odences not t l iable by a Magi^r rate and regarding which the accused has been 
discharged by the .Magistrate. 11 IP, LI. 45. 

G. Where a M.igistrate of tlie District thinks that in any case tried by a Ma- 
gistrate auhordmate to him a failure of justice has occur’ed, in consequence of tho 
latter not cmrmnttiug the accused for tri.il to the Court of Siission, he should refer the 
case, with an exju’esaion of hi.s opinion to the Session.s Court, wliicli has power, under 
S, 435 O. Cr.F.C., to direct a c omnutnient to tlieSassions Court for trial. 7 IL.Ll. 72. 

HIGH (JOUUT ( as a Court oj' Revision) 

7. S. S. 407t and 419J O.Cr.P.Cl.are not applicable to a case, which the High 
Court, as a (Hiurt of Itevisi on, thinks it right to take up. 5 IP. R. B. R. 45. 

8. S. 42G^ 0. Cr. P. C. allows no revision by the High Court in cases where, 
in the judgment of ihe Apjadlate Court, an accn.sed per.sou has not b(;ou prejudiced 
by an error <»r defect in tiie proceeding li^fore tlie Magistnii-e ( e. //., as in tliLs ca.se, 
by the alteration of the charge and the omission of the Magistrate to record a sepa- 
rate defence ). 1 7 IP. R, 52. 

9. The High Court can act as a Court of Tie vision, after it has acted a.s a 
Court of Appeal, in order to correct an error in Jaw which could not he set right on 
appeal. 5 IP. Li. F. B.R. 45. 

10. The questions wliich the High Court has to determine under S. S. 294 
and 297 N.tb-.P.C. are. questions of law or procedure which affect the decision, and not 
questions of fact depending upon conflicting evidence which ha.s been considered by 
the iudge, and upon which ho has given his opinion adversely to the accused person. 
20 ip. R. 40. 

=^See S. S. 29G ck 29S N. Cr. P. C. f See S. 272 N. Cr. P.C.J See S. 280 N. Or. P. C. 
§ See iS. 283 K Cr. P. C. 

w 
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11; The High Court, as a Court of Revision, cannot interfere with the findings 
of the Lower Appellate Court on questions as to the truth of the allegations contained 
in a libel or the bona Jides of the accused, but upon such questions ai e bound by the 
findings of the Lower Court. 9 i?. E. 451. 

12. The High Court as a Court of Revision, has no power to interfere with or 
set aside a verdict of acquittal come to by a jury notwithstanding that such verdict 
has been come to in consequence of misdirection on the part of a Judge. The decision 
(5 W. K. 48) ^refers only to cases tried by Assessors. 10 IT. JR. 14 ; 1 JJ.L.R, A. J. 8, 

13. The verdict of a jury cannot be reversed by a Court of Revision, even if it 
be a verdict of guilty.** The only remedy for the prisoner in such a case is an ap- 
peal (which can only be a question of law), or an application to the Executive Co- 
vernrneiit. Nor can a verdict, pronounced by a jury, of not guilty*’ be reversed by 
the High Court on revision, and it is clear that no appeal lies from such a verdict 
3 B, L. H. 1. 

14. Under exception 1 S. 300 P. C, the finding of a jury as to whether the of- 
fence of murder was committed under grave and surhlen provocation sufficient to pre- 
vent the offence from amounting to murder is a question of fact with which the High 
Court cannot interfere. 13 IV, B. 33. 

15. In exercise of its powers as a Court of Revision, the High Court quashed 
convictions by a Joint Magistrate and Assistant Magistrate of certain persons for of- 
fences under S. 283 (danger, obstruction, or injury to any person in a public way or 
line of navigation) and JS. 291 (repeating or continuing public nuisance) of the Penal. 
Code, in which it appeared that the complainant’s statemeiit was not made on oath or 
before a Magistrate, and in which there was no statement of charge or evidence of any 
kind. 20 IV. R. 55. 

16. When there is evidence to be considered and weighed by the Court which 
is called upon to determine wliether a person charged with an offence or offences 
is guilty or pot guilty, an error as to the probative force, ami effect of the evidence 
is one of fact and not open to correction except on appeal in the case of a conviction. 
Where the prisoners were charged with culpable homicide amounting to murder, 
and culpable homicide not amounting to murder, and the Sessions Court convicted 
of the latter offence, and the High Court were of opinion that the evidence establish- 
ed the charge of cul|r<iMc ho.uicide amouniiug to murder : Held, that the High 
Court had not the power as a Court of iii vision uuder S, 4(15t O. Cr. P. C. to order 
a new trial. 5 M. R. App. 10. 

17. The High Court cannot interfere under S. 434 O Cr. P. C. (Quere — can 
it interfere under S. 404 of that Code ?) — in the case of a conviction before a Jus- 
tice of the Peace under the 53 Geo. Ill, c. 155 S. 105. Such a case falls under S. 
41 OJ of the 0. Cr. P. C. 14 W. R. 79. 

18. The High Court as a Court of Revision cannot interfere with any finding of 
fact unless it arrives at a conclusion that there was no evidence whatever to support 
it, nor can it interfere in the case of a sentence passed by a Magistrate upon the 
ground that it is too severe, S. 405 0. Cr. P. C. applying only to cases coming 
from a Court of Sessions. 12 IF. /?. 47 ; 3 H. L. R. A. J. 50. 

19. Quere {by Mitter J.) Whether the High Court, sitting as a Court of Re- 
vision und^r S. 404§ 0. Cr. P. C., can enter into the question whether the view of 
the evidence taken by the Lower Appellate Court is correct or notl 13 IF. R. 78. 

JUDICIAL PROCEEDING. 

20. The High Court is not empowered to interfere under the provisions of S 

--- ■■ — I ■ — I .1.-. I ■ ■ . I .11 ^ _ I , I . mmm . I ■ 

See 18th decisioa in page 107 of this volame. t See S. S. 294 k 297 N. Cr. 

. C. } See S. S. 79 A 80 N. Gr. P. C. § See S. 297 N. Or. P. C. 


nivisioK. 



404 0. Or. P. C., until there has been a judicial proceeding by the Magistrate. 2 N. 
W. P. R. 441. 


POWERS (distinction between — given hy S. S. 296, 298 and *S. 142 ,V. Cr. P. C. ) 

21. The powers given under S. S.435 and 68 of the O Cr.P.C. are distinct and 
independent powers, — the former providing for the le vision of j>roctH*dings which 
have been already commenced, and the latter for the institution of jirocccding.s dr 
770V0. 14 IT. IL 65 ; 6 B. L. R. App. 67. 

PROCEEDINGS (power in rail for) 


To justify the setting aside tlie proceodinj^s on a trial, the error must be 
1 error within the meaninj; of S. 297 N. Cr. P. C. tnnfcnal in that section 


22 . 

a material 

being equivalent to “ unless such error or defect has occasioned a failure of just-ice” 
in S. 283. 19 W. 11 28. 


23. Held that the High Court cannot interfere under R. 434 O.C'r.P.C. in a ease 
in which a Magistrate dismiss a complaint under S. 67 of that Code. 10 ir. H. 49.* 

24. The High Court will not order a copy of the judge’s notes of the (‘vidence 
and proceedings upon conviction in a criminal case to be fmnish(‘d to the prisoner 
on the ground of alleged probable hai-dship. A fair prlma fiu'ic crt.s(* jis to tlic irre- 
gularity of those proceedings, or the illegality or inipropric'ty of the sent once or or- 
der, must appear, before the Court will call for or direct a return of the record of 
the proceedings. 1 M R. 138. 

25. S. 294 N, Cr. P. C. is limited to sentences ami orders as distinots from 
judgments. The former may be altered or set aside by tlie High (Nnirt for illegality 
or impropriety; but the latter cannot be interfered with (I'xcept in such cases where 
the law gives an appeal on the facts) unless it be shown that there lias been some 
material error of law which renders the conviction illegal and improjier in Jaw. 20 
ir. ll 61. 

26. There is no provision of the Criminal Procedure fJode whioli makes it law- 
ful for a Court of Session to call for examine the record of a case tri(*d by a Sub- 
Magistrate, where no sentence or order has been jiassed thereon by the immediately 
Subordinate Court of the Magistrate. 3 B. li 1 . 

27. A Sessions Judge ought not to call for a report from the Magistrate of tlie 
District in any case in which it is not competent to such Sessions Judge to call for 
the record and proceedings, (r, ,7.) in Uie case of a person tried by a Subordinate Ma- 
gistrate who has appealed to the District Magistrate. In trials held by the Magis- 
trate of the District or Magistrate F. P. in which the Sessions Judge can call for the 
record and proceedings, he has power also to call for a report. 6 B. R. A.J. 33. 

28. A Magistrate F. P. though executively inferior to the Magistrate of the 
Di8trict,is not a •‘Subordinate Magistrate'’ ji ilhin the meaning of Chapter 16 of the 
old Criminal Procedure Code, nor is ho “immediately subordinate” to the District 
Magistrate, within the meaning ofS. 434 of the same Code. 5 B.R. 69. 

29. A Magistrate F. P. is not immediately subordinate to tho Sessions Court, 
and, therefore, a Sessions Judge has no concurrent jurisdiction wdth the Magistrate of 
the District, under S. 434 of the Code of Criminal Procedure. His proj)er course, if 
he thinks that an illegal sentence or order ha-s hecni passed hy a Magistrate F. P., is 
to make a report to the High Court, which will then if it thinks fit, call for the pro- 
ceedings, under S. 404. 7 B. R. A.J, 73. 


REPORT TO HIGH COURT. 

30. A Magistrate should under S. 296 N. Cr. P. C. exorcise a discretion as to 
whether he will refer a case to the High Court, and is not Ijound to refer every case 
in which he may detect an error. 20 W. R, 40. 
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‘il. Wlif*n a Ma^istnit-o, ImvinG: called on tlie prisoners for their defence, takes 
the evidence of a witnes's and linally accjuits them of the chari^e, tlie Hi^h Court 
lias no power to interfere upon a Jeforence made to it under S. 296 N Cr. P. C. 
19 W. n, 55. 

32. Tn a case in which the Magistrate referred the proceedings to tlie Fligli 
Court with a lecoininenilation that they should he set aside, because the sentence 
was iimdecjnate, it was lield that it is not merely because circumstances ocmir to 
the Mauistrato wliiidi would rendm* necessary a more severe sentence or a different 
charge that the High (!nurt should int.mfere. Therii must he inittjer on the record 
of the case sliowing that tlu* charge has hf‘e,n impn)|)erly fVaraed, or that the sen* 
tence passed is clearly iiia(le(]iuite to tin? offence. 20 IT. IL 22. 

PEVIVAI (o/ ciifte ) 

33. A J\ragis(raio of a district lias power to order a Subordinate ]\tagistrat6 to 
revive a case iu whicli the mccusihI had h(‘(*n discharged. 20 fF. 11. 46. 

^ 34. Wlicre an aciani'd jKU’son has Ihmmi dist*hare:ed hy a Magistrate' under S. 

250 after empiirv into the (;ase,thc C un i of Si'ssimi cannot under S. 43e5 

O. Cr. P. nunand the <‘a.se fu* further en([uiry. 9 7>\ Z>. IL 337. 

35. The ] )epii<y Magi.striili* adjourned the case to the 21st on which day ho 
ordered tin* case to 1)C dismissed for non-atteiidamte of tin* complainant^ hut on the 
following (lay cauc»di<*d lh.it, order and rcvi\t*d tin*, o.ist* on th<* ground of his having 
dismissed the c,as(‘ by misialn* in igooraina* of tin* complain.int ha\ iug petitioned for 
an adjouriinn'ut l)V rca.'.on of sickness. The MagisI rate on apjxad rt'vers^-d the order 
oftheDepiitv iM agisti nt(*. As the order of the Deputy Magistrate was nmiiifestly 
wrong, tin* nil'll ( Ymrt K(‘t aside the whole of the proc(‘edings and restored the case 
to the jiosition in which it stood h(*fore the 21st. 8 IF. 11. 5. 

36. A Magistrate of a Dist rict has ])Ower under S. 435 0 (h*. P. 0. of dealing 
with cases triable l>v a (\)urt, of Sessions or by a M.-nistiate of a District, in which an 
acnisetl has been discharged }>y any Magistrate, and with cases in wliirli a eomplaiiit 
has ))e(*u dismissi'd whitliout cinpiirv, provided that the procts'dings were held hy a 
Subordinate Magistrate ; but ynerr? whether iu such casi's he ought to ord(*r a com- 
mitment to the ScKsioiis or a new trial beloro another Magistrate. 14 IF. it. b ^ 5 

L. li. Ap}). 48. 


XIX. SECun 


ITY FOR GOOD BEHAVIOUR. 


BOND (seevritp) 


1. Althougtli tli(‘ form of security-bond given in the form ( F ) of the Appen- 
dix coiuhiin's tvvo boiid.s, namely, one for the principal, and one on the part of the 
Buretics, the provisions even of S. 3()0 t would be (Complied with if these two bonds 
were upon two piece.s of paper inst(iad of one. 19 H . i^. 29. 


DEPOSIT {Ihdead of srcAirihj) 

2. The Ma^i^t^ate may requin* the accused to deposit money, in lieu of securi- 
ty, for his good litjliiis ioiir. 7 TI"^. /i. 30. 

{iu default of security) 

3 With reference to S. S. 301 J and 409 § after the exiiiralion of tlio term of 
confinement in (hTauU of security, a second security c.^nlU)t la? demanded except 
upon some m'w ]n-oof of bad livelihood or that a person is nut capable of following 
HU honest calling. 6 JJ . it. 18. 


See S. S. 215 & 216 N. Cr. P. C. t See S. 509 N. Cr.P.G. J See S. 510 N.Cr.P.C' 
$ Sec S. S, 267 & 2G9N. Cr.P.C\ 



SECURITY FOR GOOD BBHAVlOl Tv. 


l.Sl 


4. Where a Magistrate required secnritr from peraona for their pood hehavi- 
our iiuder S. 29t), ’*^aiid in def.mlt seutericed them to six munfhs liporoua ini prison- 
iiumt, held that tl iG order was illepsd, S. 30 1 'tivquirinp that th«-“v should he comniitted 
to prison uutd they furuish the. seeurity demanded. In tixinp the amount of secu- 
rity the Magistrate should nob po bi'^’oml a sum for which there is a fair probability 
of the defendant being able to tind secnvity. 4 M. li. App, 47. 

PENALTY ( recovery of — from suHties ) 

5. W'here sureties who were required to show cause under S. 305 JO. (■r.P.O., 
why the bond executed by them should not be put in force, failed to establish 
by evidence the statements which they made, it was held that the order putting 
the bond in force was a proper one. It) TP. li. 29. 

KEVISWN. 

(). Orders passed by Sessions J edges in confirmation of orders by ^Magistrate® 
calling upon parties to give security for tlieir good beha\ iour.tlioiigb not subject to 
appeal, are open to revision 1»^^ tJio High Court under 8. 404 6 TU. A*. 18.* 


SECUrvITY. 

7. "[f a Sessions Judge be (Y opinion that a person acquitted by liim ought to 
give security for tuture gooil liohaviour, lie sliould discharge biiii, and inibrm the 
Magistrate of bis opinion, that se<'UMty hlu)uld l»e taken, leaving the Magistrate to 
take the necessary steps for that jmrpoM*, and tho Sessions .fudge should not send 
tlie party in custody to the Magistrate. 1 li. U. 91. 

8. To justify a Magistrate in taking action under S. 200 O. Cr. P. C. there 

must be e\ ideiicc befoi'e him h'gally to e.stahli.sh tin* I'acb that tin' person 

charged is a person of the eharacter (h*serihiMl in the section. 2 N. P. li. 4.95. 

9 In proeeediiiiTS lnken jigainst a person to obtain security for good be- 
haviovu* uiuier 8. J9(j O. ( r, 1*. C. the examination of the witiu's.ses must be takeii 
in the piescnoe ol the accuscf] person, who should be permitted to cross-examiu© 
llieiii. 2 A . 11 . /\ ii. ; 4 M. ll. App. 23. 

1(). Pr(*vi')us convictions for a simple brcacli of the ))enrt‘ m-e not sufFicie’d to 
juRtifv a M.igi.si.iaOi ill demanding s(H*uriiy under S 299 < ). ( h*. P. (J. Nor is re- 
pute*, th,*t a pei.Stm i.s one nl (Ih* leaders ol a gang of petty Inillies and extortioners 
Bullicient to justity a o<>uvielioii under S. 29/ ^ot the saiiu* (Jode^ unless in additi/iii 
it he shown that ho i'. of :i cliaraeier .so desperate iun] dang(*ron.s as to render his re- 

^ . one y ear, hazardoii.s to t In* communily. 4 Ab W . P. li. 117. 

11. W hcie a pi’isoner, in addiu'ou to a sentrina* p.'issf‘d u|H)n him, is required 
to furnish secnrily lor his good Ix-haNioe.r under S. 290 (). {W. V. ()., for a j)criod of 
one \(*ai, his iinpi isonment in vUlanlt. of provniing such st'curitv must couiineuoe to 
1 un fioin the datij ol the ord(*r to furnish ^ecairity, nud e.annot la* tlirected to run 
from the expiry of the sentence jaused upon the prisoner. 3 Ak W.P. II, 12G k 127 

12. Adir(‘eti()u annexed tea sentence of imprisonment under S. 448 P. C. 
that tin* convict he broiiglit uj>, at the expiration of the .sentence, in oidt'r that 

It niay give security for gooil hehaviour for the period of one vear reversed: as not 
being authoiisi'd by S. 29G (). Cr. P. C. 3 B. B. 39. 

1 \ adjudicated to be a person of notorious bad character 

uin tl k . Ui. 1 . aft()r having heeii t* ied for dacoity, the evidence taken in 

10 tiia ol d.H oity should not be used against tlie accused witli referenee to tlie ac- 
cusation uiid(‘r S. 291), which evidence should be taken indei>em]ently, 13 W. II 24. 

^ enquiry under S. 30G ^O.Cr. P.C. as to proceedings against persons 

r S. oor) N. Cr. P. C. t See S. 510 N. Or. V. C. f iSee S. 514 N. Or. 

Sec b. 50b Ab Vi\ P. (J. S 8co S. 515 N. (Jr. P, ‘ '. ^ 
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required to give security for good behaviour, a Magistrate has no power to use the 
iiiforiuation which the Police may have obtained as evidence in the case. 11 WM, 35^ 

SECURITY {for more than one year) 

15. By S. 297 0. Cr.P.C. the Court can deal with the case of a prisoner who 
does not appeal and is authorized to pass such ^^order” sentence, or judgment as it 
thinks fit. 19 W, B, 57. 

IG. S. 297 0. Cr. P. C. applicable only to persona of a violent or turbulent 
character, and nob to taking security for good behaviour 6. TF. E, 6. 

17. Prisoner acquitted of attempt to murder, but directed to be proceeded 
with by the Magistrate under S. 297, with a view to security being taken for his 
future peaceable beliaviour. 3 W. B. 23. 

18. Where a j)erson, uudtu* S. 297 0. Cr. P. C. is ordered to provide security 
for his good beliaviour, the oi-der should, under S. 300 0. Cr. P. C. state the num- 
l^er of surities required from the defendant. 

The object of the law as to security for good behaviour is, that surities shall be 
responsible for the good behaviour of the person called upon to provide security, not 
that a deposit be made in cash. 2 'N. IF. P. P. 295. 


XX. TKIALS. 

ACQUITTAL. 

1 . The order for the release of the accused as nirdosh (guiltless) was held to 
be an acquittal, and not a discharge, and therefore to have exempted them from a 
second trial for the same offence. 18 IF. B. 10. 

% 

2. Where a prisoner is acquitted of the offence charged, the Court ought not 
to order the property in respect of which the offence was charged, to be given to the 
prosecutor. 5 IF. B. 55. 

3. A prisoner is entitled to be discharged from 'custody immediately on the 
judgment of acquittal being pronounced, and no formal warrant is necessary. 5 

P. App. 2. 

SESSIONS TRIALS {acquittal in) 

4. After an accused person has been acquitted under S, 255 +0. Cr. P. C., it is 
not competent to the Sessions Judge to interfere under S. 435 of the same Code. 9 
B, B. 170. 

SUMMONS CASES TRIABLE BY MAGISTRATES {acquittal in) 

5. A Magistrate cannot decide the case of a prosecutor without examining his 
witnesses. If, upon such trial, he finds that the prosecutor has no right to bring a 
criminal charge, he should acquit the prisoner on that ground. 7 IF. B. 45. 

6. Where the Magistrare dismissed a case in the exercise of a judicial discretion, 
such dismissal, by, 8. 212 Act X of 1872, has the effect of an acquittal of the accused 
person. The Court has no jurisdictitm to entertain any application to interfere with 
the acquittal of an accused person, except the apjilication be made either by Govern- 
ment, or under the sanction of Government. 19 IF. B. 52. 

7. Certain persons having been charged under S. 352 P.C., the hearing of tlio 
case was adjourned to a certain day on which complainant having reported that his 


* See S. 500 X, Cr. P. C, \ Seo S. 320 X. Cr. P. C. 


TRIALS 
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Yvitnosscs w(M-c urr.^ciit, they were callnl Imi did not it])1v- fiocnsed ploadint; 
i](jt guilty the l)o 2 )uly Magistrate acquitted liiiu under {5. C>. Or. P. 0. 

The Sessions Judge having referred to tin* IFigh (\)urt under S. 404, f rej^orted 
that tlie coiiipiaiuant had heeu present agnjeahly to order on orh April, liad conlinu- 
(hI to l)(^ pr(.‘v«,eiit with liis ■witnesses from otii to i)th A])ril, and that the trial had 
heon adjourned to suit the couvenieiice of the Deputy IMagistrate, and that complain- 
ant's plea for the temnorary ahsence of his witnesses on the tlay of hearing was that, 
after atieiuling from 8 to 10 ocloek they had gone to tlie hazar. The High Court 
uud(‘r tin cireumstmices (juashed the ])roeeedings of the IJoputy Magistrate, and 
direetv'd a re hearing, if com])laiuaiit wished it. 1<S ir. U. 00. 

8. 4'ln‘. High Court has no ]K)\ver to set aside an order of a Magistrate acquit- 

ting an accused nor can a Sessions J ml ge order tin? iAlagistrate to commit an accused 
wliom the Magistiate has acijiiitiod on a charge which is triable by the Magistrate, - 
raicli as grievous hurt. 11 IT. IL. 1 1 

Vy’Ai.inwr CASL's iiifAm.E nv p.ia(;i stratus {anpdftal in ) ^ 

0. A Judge simuld clearly %C(piit a ju-isoma’ of niurihu* when so charged, in- 
:d(‘ad id’ naavlv lindiug !»im guilty of culpable homicide not auumnliugto murder. 5 
ir. I!. h\ Ji, //. 2. ^ ^ 

]0 Two pi'V'ons wert‘ commit t(*d for trial, tlie first ]>risoiH;r for adultery, 
ontiemg away a laavru'd woman, ami llM-ft. and the 2nd prisoner for ahetnu nt of tho 
i'liticing awiiy and tlieft. 'Ida' hist, prisoma* was ae.qiiilti'd oi* t]ii‘ e ' ges of adult(‘ry 
and entii'ing away. Tlie case lor llu^ ]»ros(*cun . w .s T at the prosiaaitor’s wife left 
lier hu.sb.md’s Ikmisv} in mqiaii} Av ith th(‘ i t jirisoiier j id that jirevams to Jier do- 
]>ariiir(' she, by limans of false ki*ys supplied to her hy the 2n(l prisoner, o[)eneil the 
room where the fnmily jewa'lsand money vv(‘re kept and removed them. The jewels 
w< ri; depo.^iteil wi' i the 2ml isoma* forsahi eiivStoib'. T rt of t, he money was hand- 
ed to t h<‘ 1 st [irisoiier : lleli*. .iiat mdwitli.standing the aequitlal. ho prisoners 
A\’eie no( ( nlitted (o he disidiaiged wdthout trial on the charge of theft. 5 M.ll.App. 23, 

1 1. An (‘\pre.'>s (indiiig hy the, vSi'Ssions Judge that the c, use does not fall under 
any of tin* clauses of S. 2>0() is tantamount, t > an acipiittal of murdm* ; and after suck 
an acipnU.ib till' iliuh Court eauuiit. eil h<‘r as a (’ourt i>f Apjical ora ( Jourt of Itevision, 
look, at tlie eviilem'e for the fmrpose of reversing tlie acipiittal and of convicting tho 
])risoiier of munl(‘r. 8 11 . Jt. F. />. II. 47. 

12. AVhere a prisoner is r(4eas(‘d hy the Court of Sessions on the ground that 
tlie pro(*(‘edimjs had in his case weie illegal and irregular, there is no bar under S. 
-bo I O. C,r. L*. C. to ills being sub.seqnently tiied and convicted of the SAiuo oflencc. 
I3)r.JI.4± 

AFFIDAVIT. 

13. Though afiidavifs may ho ustal to show a waiit of juvisdictioii in a Magis- 

trate. oven though such alUdavits contradict*for this purpose tlui tiuding of the Ma- 
gistrate, tiny cannot be used as alibi ding materials for reviewing the Magistrate’s de- 
cision on tlie merit, s. Jb /I. II. Ib2. • 

(lirAKGK. 

It. Pei-.^-ons not formally charged or put on their defence cannot legally ho 
convicted. G IT. JI. t)(). 

1 d. Diuieccssary alh'gations in a cliarge may he rejected as surpiu.sagc. 4 li.ll. 1 7. 

10. A charge jiroperly laid under tho Piuial Oodi* should he investigated, even 
if the case ho one in wliieJi a civil action will li(>. 10 W . ll. 40. 

17. Pro})or course laid do-wn for a Judge to adopt vvdieu the fact.s jiroved do 
not supjiort the charge as laid, 7 7>. ll. A. J. 81. 

8ec S. 211 N. Or. P .0. t See S. S. 2l)d (Jc 2t)G N. Cr.P.O. J 8cc 8. 4G0 



1S4 


CRIMINAL niOCEI) [TUK. 


]8. Where a Deputy Magistrate did not draw up a charge in accordance willi 
R. 2r)0''^ O. <Jr. 1\ C. but gave the accuseil clearly to understand the nature of the 
eliarges made against them, the irregularity was held to fall within S. 403 of that 
(k)de. 10 11^. 11, 7, 

19. Tlio want of any charge of an attempt to commit rape is a defect which is 
cured by S. 283 N. Cr. P. C. 20 IK. R, 51. 

ALTERNATIVE (clinrf/e) 

20. In order to make an alternative cimrge of two or more ofTences regular 
under S, 242't- of the 0. Cr, P. G., tlie olfeuces specified in such alternative 
charge must all bo ofibnees iigai ns t lb o Indian Penal Code. Therefore, acliargoa- 
gainst a 2 )risomT either of criminal breach of trust ” under S. 409 of the Penal 
l/odo., or of ‘-undue exaction of money” iiudor S.IG of Rcg.XVIl of 1827, is irregular. 

An ofTcncc under the latter section, being punishable by iini)risonnient for 7 
years, is triable exclusively by a Court of Session, under tlie ])rovisions of the sclio- 
(Ule of the Code of Criminal Procedure Amendment Act YllI of 18G9, last page. 8 
R, K A. J. 115. 

21. Wlien a prisoner is apprehended eight days after a conviction, witli part of 
the ))lunder in his possession, there is as good ground for charging liini witli (he 
dacoity as with having received or retained with guilty knowledge, and lie ought 
to be eliargcd in the altornutive form. 5 IK li. OG. 

22. It being impossilile to decide which of the ])risouors’ two sfatoments was 
false and uliicli truo,tliG prisoners were convicted on the alteniativo charge. UK.//. 15. 

AMENDMENT ( o/ chanji ) 

23. A Jtidgc can alter or amend a charge at any stage of the trial. 1 W. B. 39. 

21. Although a Sessions .ludgehas power to alter or amend a cJiarge, he can- 
not add an entirely new chaige which is not even cognate to the charge on which 
an accused person has been committed for trial. 3 N. W. F. li. 337. 

25. Amendments in a charge ought to be made formally and should appear on 
the face of the record. 9 IK. li, 11. 

2G. The Court, under S. 1 of Iho Criminal Lhav Amendment Act AYIIT of 
18G2, has j)owor to* order the ainendiucnt of a charge involving a change in th ti 
ownershij) of stulen proj)erty, pi-ovided such aineudmeiit does not prejudice the ac- 
cused in ids defence uj^on tlie merits. 

Wliere it is doubtful wlietlier an amendment of a charge u ill or will not jirc- 
judioe the accused in liis defence u])ou tlie merits, the amendment ought not to be 
nia(l('. 

Where the accused was charged with receiving stolen goods from the wif(* of 
the prosecutor, tlie iiropert}" in the goods being laid in tlit) prosecutor, and tlie cliarges 
Averc amended by laying the property in the prosecutor jointly Avith liis mother, it 
Avas held that such ameiulineiit ought not to have been made. G R, It. 7G. 

27. Cn a trial by jury the Sessions Judge has no power to alter the charge 
after the deliveiy of the verdict. 5 R, it, 9. 

28. After the linding and discliarge of the Assessors the Judge altered tho 

*7 CD 0 

charge to cuJiiable homicide net amounting to murder, and convicted the accused on 
that charge. Held that the conviction Avas illegal. 1 TK. I\. 40. 

29. A jury may ignore the graver charges on Avhich a prisoner is tried, and 
find him guilty of a lesser one on the evidence. 3 IK. R. 41. 

30. The objection lliat tlie Sessions Judge was not justified in amending the 
cbai go after the rase had been decided, but tliat ho sliould have, if be thouglit a fur- 

8cc S. S. 215 it 2IG N. Ur. P. C. t Sec S. 455 N. Cr .P. C. 
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tlior charge nccosRary, (lirootod a now trial, waa overruled aa <ioining clearly within 
the ]inrview of S. of the 0. (h\ P. O'. , there heinjjjno contention that- the nccii.s(‘(l 
liatl h(‘(*n in any way pn'jiuHccd, or that the jHinishincnt awarded for the thett hy 
the .joint. Mai^istiate was im)ro tliaii could have been awarded for abetinciit of that 
otreiicc. 18 ir. IL 8. 

DISMISSAL (e/* cJuivoe ) 

31. A elini’^e of assault and theft should not bo dismissed for def.iult of com-!- 
plainant’s att(indance. 1 IT. 11, 155. 

3:5. A ]\la,Lristrat(‘ is not authorized to dismiss ac.ase beeaiiso ho finds, in course 
of inA^estiiijation, that tho facts disclose an olfencc other than, or in addition to, that 
oomplaiiied of; hut is hound to adjudicaUi on the original charge. 8 11'. 11. 82. 

DISMISSAL OF (’HAliaE of) 

33. The dismissal hv one court of the charoo of riot instituted by the Police, 
is no bar to the trial l)y another court of a clmrgo of criminal tr(‘spass institntc<l 
l»y a t Idl'd person although the two chargers may suhsiaiit.ially refer to the sameocewr- 
la iices. G ir. li 51. * 

31. A dismissal by one court of a charge of riot, against A may be a bar to 
A’s trial l)y another court on tlie same charge, hut it does not extend to other per- 
sons not then before the court whicli ordered the dismissal, f) IP. 11. 51. 

FALsn EVIDF.NOK ill oj) 

.‘)5. In a case of giving false evidence, the charge should show the particular 
matter in respect of Avhich the accused Is put u])on his trial: and only so much of the 
]ii'isoner’s statenuaits ought to be set out ns is necessary in order to show the parti- 
cular false statemonts relied on by the pro.secntion. 5 W. 11. 71; 1) W. Ji. 25. 

3f). In charges of falsii evidence under S. 103 P. 0., tlie charge should spe- 
cifically state what woixls or cxpres.sions the accused is charg(‘d with having uttered, 
and in what respect they are supposed to be false. 8 IP. B, 05. 

37. A piu’son acoiisyd of giving false evidence in a stage of a judicial procee- 
ding is entitled to liave tin; specific charge made against him tried independently 
of a like charge against another person. 5 B. B. 55, 

38. Where a prisoner is charged separately for liaving given false cvidenco 
with regard to two statemeuls directly 0 p[) 0 sed to each other, si plea of guilty on one 
of the chargcjs does not involve an ac([uittnl on the other. A Sessions (lourt is hound 
to tak(5 evidence and try a charge before it can acquit a prisoner of that cliarge. 8 B 
L. U. App, 25. 

30. A charge under S. 193 P. C. should show what the statement is wliich 
the accused persons or any of them are alleged to have made, and it should disclose 
the exact date on which the offence chargj)d was committed, and the court or utlicer 
before whom the false evidence was given. IG IP. B. 47. 

FRAMING ^ of clKircff, ) 

40. In cases of giving false evidence a scjiarato cliarge against em*!) 
must he framed and separate trial held of each charge. 3 Jf, B. App. 3J. 

41. In framing a cliarge of defamation under Criminal Procedure Code, it is 
not necessary to negative the exceptions contained in S. 499 P. C. 9 B. li. 451. 

42. A charge should be so framed as to I’efor to the section of the Penal Code 

under which the offence charged is punishable, as required by S.S. 234^ k 2371 of the 
O.Ci-. P.C. y Tr. 33. * 

43. Where several offences are charged under the same section, the Commit- 
* See S. 2S3 N. Cr. P. U, t See S. 133 N. C. P. C. 1. See S. iOjAct I of 1872 
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t'n" Magistrate should fi aine tlie charge so as io contain a sopai.iio houl for ( oh 
oflojice. TIio oiDis.sioii of the Mai»istiatc to do this may he ic<ii(;(lj(‘d l>y the S(*ssions 
Jiid^e exercising the powers of amoudment contained in y. l! 14 U. (h. P. C. 7 

ir. R 8. 

44. When a Civil Comt sends a piisoner hefoic a Mn^scist rrle on a oliaigo of 

forgery, it is competent to the Magisti ate to commit t lie prisoner for tiial on a 
charge cither of forgery or of as geimiuc a folse doeiiiuent, or of abeltiiig fcr- 

geiy. G IK. Ji. 20. 

45. Tu framing a die i go for giving ''also ovidem ‘ nnder S. lO’i P. C. the 
dial go should be pvecise, and wlicre tJie ccci'scmI is dev. g" I w’uli giving false tivi- 
deuce on iliiee di/leiont occasions each occ^isioii should foini the subj( :t of a dis- 
tinct head in the diarge. 9 W. 7i. 14. 

IG. Held tliat the omission to picpaic a charge did not vitiate the procccdhigs; 
and conviction upheld. 5 7>. R 40. 

HURT, (S\U.SIN(; in c^f^e of) 

47- The chaige and tinding in a ease of causing lioit under S. 32 I P. C. need 
not contain i\ negation that the huit was caused on grave luid sudden provocation, 
4 37. R A'piu 5. 

MISCHIEF ( chor(je in (-(•<(> of ) 

48. In a case of misdiief by iiuiwitli intent to cause the destruction of a 
dwelling-lioiiHO, the charge shoidd lay the intent as an inUnit to cause tije (h'slnic- 
lion, not of a house simply, but of a house used as a human dvrtdtiug, 8 IK. 71. 30. 

(3FFPNCE {clirri/e to sU'ie) N, (V. I\ (\ R 439. 

49. That the facts proved would constitute an otfonee um^er a .section of the 
Penal Code, reouis to be no icasou fur quashing a conviction under the special law 
Act Vof 18G1, 8 IF. RbR 

50. The refusal to give a stamped recei[)t for iioiiey paid not being in itself 
an oflfenco at law, to make a false charge against a ]uuty of lefiising to give .such a 
stam]jed rccei[)t is not an indicta\)le otlene(\ 1 7>. R 92. 

51. A Sessions .In dgo has no povver to iiy a prisoner who has been committed 
for trial on no specihe charge'. 9 IF. R 23. 

52. A Magistrate should himself state distinctly what chaigej an njousod per- 
son lias to moot, and ought not to leave that to his amlali. IG U'. li 43. 

53. One count charging ('acli speci tic oirenee and describing it with a rea- 
sonable degree of cerbvinty. insiitficienU 5 IF. A, 7, 

54. A charge should distinctly setfoi th the paiticnlar offence in respf'ci of wliicU 
the accused either omitted to give information, or gave information which lie knew 
to be false ; and it should appear precisely what lus duty was iu the matter. 8 TF. 
JL 37. 

55. A charge under S. 451 P. C. must charge the accused wdtli committing 
house-trespass with intent to commit some specitio otfence pimishahle willi imprison- 
ment. IG IF. JL 53. 

5G. The mere ahaon CO of «auy formal charge of using iiisulting language in 
addition to the charge of criminal tn'spass, is no sutlicioiit illegalitv to warraiit an 
aiiiiulm(‘ut of the proceedings ; the .said language having been coinplainc*(l of by the 
complainant at the first. 3 IF. R 28. 

57. A cliarge alleging a previous conviction n('('d not sliow the extent of the 
former punishmeut. 4 37. R Ap^K 11. 


^See S. 445 N. (Jr. P. C. 
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58. Undo ' S. N. Ci*. P. C., if it is int/Midcd lo ju'ovi* a previous oonvic- 
tion against an aoensed person for tijo ]>iirp()S(' of (Miliaiudn^ tlio jiunislniient, it is 
iiocossaiy to staUi the fact of that ]irevi()us punishinciii, m the* cliai'^o. Tf il is 
omitted, it may Ik‘ added to the charge, at any lime [>roviou3 to the .soiiteiiee being 
passed, but not after. Hi IT. li. -11. 

cot; NATE (qlh^llC^) 

59. Held, wlicn more than oiu' ollence is ])roved, it is not proper to convict 
only of one and to ac 4 uit of the other, ahhough tlio oifcnccs may l)e cognate. 5 

j}. tv. t). 

bO. Tiic otTence of making a f:\lso eliarge and tin' ofli’iice of i Mfeiitionallv 
givijig false ovi<lL DC , tw not (•ognMt(' olfeuoiss or j),irls of the same ofVjnce, l)ut may 
he piiui.shed se])aratel 3 C 7 h'. it. 59. 

coMPouNJ'iNti {qfrncf ) 

01. The offence (»f adultery may 1)0 compounded. 1 IF. /*. ‘U. ^ 

02. Tlio olfence of voluiitatily causing hurt, umh'r S. .‘)2'> P. (k, is ono wliicli 
may lawfully i)e compounded, and the withdrawal from tlio prosecution in such a 
ease is, tlua-cfore^ perinissil)le under S. 1 88 N. Hr. P. C. 10 It. IL 08, 

LCMi’iNC (o/ ojfrinr^) 

Go. 'flin'O separate offences should not lx* lump(Ml together in a single charge, 
hut eacli ofleiice should form a separate h(‘a<l of charge, wiili refertmee t() which 
there sliould htj a distinct finding and a disti net scut once. 5 N. W, F. Jl. 514. 

04. There had been a I’iot and fight hetweeu two factories, — and some inein- 
hc'cs of one paity ( A ) were chai ged with th(‘ murder of th(‘ leader of the other party 
( J1 ), and siaiie inemhei.s of the other party ( 1> ) were (barged with causing griev- 
ous liiirt to the leader of A, - lleld iliat the memhers of each party sliould liave been 
eummitted for trial sejiarateiy, and that the. Magistrate w’as wrong in eommilting the 
memhers of [laity \\) ami of party (^15) for trial all together upon joint charges as if 
they had had one common (diject. 8 If. II. F, Ji, //. 17. 

05, Th(‘. two otfenccH of rohhery and of voluntarily ('au/ing hurt, when eomhin- 
ed, aropmiishable under 8. 594 alom*, and not under S. 592 and 591 P. G. 2 W. li, 1. 

SEP.AKATE {ojjhir's) 

OG. It is wholly incorn'ct to (;harg(i a number of ])e.rsons jointly, with intcu- 
iionally giving false evidence under S. 195 of the P. G. IG W. 11. 47. 

07. The commitment and trial of several persons on separate charges, each 
man’s statement foniiing a distinct olfence, aiiproved 7 If. II. 51. 

G8. The offence of rioting armed with deadly wcnipons and stabbing a person 
on whose premises tbo riot takes ])lac(*, are distinct offcnci^s and punishable as sepa- 
rate offenca's under S. S. 4tS 149, aiul 52-f of the J\ C., 8. 149 being read as a pro- 
viso to S. 148 P. C. 7 If. IL CO. 

09. Ill a case of several olfeiices undfr one section of the Penal Code, the proper 
way is to try the accuiaed (under sejuirate charges) for each of the several distinct 
offences under the section, wliieh have been clearly proved against them. Ou con- 
viction of each of these separate charge.^, a separate sentence on each conviction should 
l>e passed, with a dinjction (under 8. 317* 0. Gr. P. C.) that each should take effect 
on the expiry of the next prior scmteiiee. 20 If. 11. 70. 

10. Held, on tlie iact.s of this case, that a })arty (A) who objected to accompany 
a coustabl(3 who had been directed tojiroduce him before the Court, and also seized 
the conslable by tlio arm and resi.sted his (tarrying awoiy a pony which A was charged 
with having misappropri.ited, was guilty of separate othuices under 8. S. 553 and 183 

See 8. 537 N. Cr. P- G. 
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of the r.C., and tlie iniliotinn of so paratc sentences for eacli ofTcuco w«is not pvevontcMt 
by S. 71 of that Code. 14 ir. K it). 

71. Two prisoners, Inwini^ boon conviotod ])y an Assistant Sessions Judu'o of 
forgery and other olfences, were senteiicod each to an ai^L^oT^atc ainouiit of pnnisli- 
inent, which tlio court was competent to inflict, but without specifying the several 
penalties awarded for each oflence. 

On a reference by tlio Session Judge, under S. 434'^ O. Cr. P. C. Jl(dd that 
it was an iiT(?gularity, on the j)art of the Assistant Session Judge, not to pass a sepa- 
rate sentence niuiereach inde[)on(leut iioad of the charge; but that it was not an er- 
ror or defect in conse([!ioiice of wliicli the Higli Court could reverse or alter the 
sentcuice, under S. 42Gt of the Code. 2 JJ, It. 39,1. 

72. Hold that it was not illegal to convict prisoners of mischief, as well as of 
theft; the oireucos charg(‘d being that they had cut down Ciovernrneut trees without 
leave, and appropriated tliein. 2 i>. 11. 392. 

* 73. If knowing a girl lias hecu kidnapped a p(3rsoii wrongfully confines her, 
and subsequently detains her as a slave, he is guilty' of two separate offences pun- 
ishable under the Penal Code. 3 A', IF. P. 11 ]4(). 

74. AVhere persons are committed on three separate and distinct charges for 
.tliree separate and distinct robberies committed on the same night in tbns' difl'er- 
ent houses, they must be tried separately on each of the three charges. (> IF. li. 83. 

75, An accused who tlireabmcd throe witnesses was convicted and smitfuiced 
to four month’s inqirisonmi'nt for tho threat to each witness — in all to t>ne y('ai’. Held 
that if a person at one time oiiminally intimidates three diflbront p(‘rsons, and oa(‘li 
of those persons brings a sejiarate charge against him, the accused may be; coiivicb'd 
for an ofFenco as against (jacli person, and be punished separatedy for encli offencu?. 
The facts and evidence in this case, however, were considered iiisuflicieiit to support 
the sentence, which was reversed as extrimiely harsh and unjust. 9 IT. /u 30. 


76, The practice of dividing the facts which constitute parts of ono offoiice 
into several minor olfences condenmod. 13 IF. li. 42. 


77. Whore substantially only one oflence h.ns beou coniinittod the several acts 
which taken together constitute that oflencii caiiiiot legally bo treated as separ.aict 
olfences — and the ludsouer cannot legally bo sentenced in respect of these as vvcll as 
in respect of the principal offence. 4 B, R. 12; 12 IF. R. 2. 

78. Where a person, thougli charged under different sections of the Penal Cod€\ 
was convicted of what was substantially but a single offence : — Hidd tiiat it 'was not 
lawful for the Magistrate who tried him to pass a sentence of imprisonment, as for 
separate offences under S. 40J 0. Cr. P C., exceeding in the aggregate the punish- 
ment which it was competent for the court’to inflict on conviction of a single oflence. 

Held, also, that, as thf3 prisoner had already been several times convicted of 
similar offences, the Magistrate should liav^o committed him to the Court of Session, 
with a view to his being punislied, as afrer a previous conviction, undo. S. 75 of tho 
Penal Code. 2 li. 11. 126. 


79. The making of any number of false statements in the same deposition is 
one aggregate case of giving false evidence. Cliarg(‘s of false evidence cannot be. 
multiplied according to the miinbor of false statemcnls contained in tho de 2 )ositions- 
6 M, J?. App, 27. 

80. Where a person makes two contradictory statements in the course of a 
judicial proceeding,hc may be tried and convicted of giving false evidence on a single 
charge, if there is evidence to show which statement is false. 5Z>. 11. 49. 


IS. S. 225 & 296 Cr. F, CA t Se? S 283 N. Cr. P. C. I See S. ^ C- v 
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81. A person tried and acquitt(‘d on a charge of using criminal force under S. 
^>02 (wliicli includofs the ollence of hatterv) cannot ho tried, in respect oi the same 
criminal matter, on a charge of liiirt, IG W. 11. 3. 

82. WJiere the accused were convicted under S. 1 47 P. C. of rioting and also 
under S. 353 P. C. of using criminal force to a constahle who went to arrest them^ 
the Jliijh Court set aside the couvictiou under the former section. IG IK. U. 45. 

83. There cannot be a conviction botli of ‘‘rioting” and of “being members of 
an illegal iisseniblv”. Tlie grcatia* charge includes tlie loss, and to punish under 
both sections of the Penal Code would be ciinuilative and illegal. 1 IK. li 7. 

84. Theft is the sequel of, and cannot he separated from, house-breaking. A 

cumulative sentence of 3 years’ impris(niment was liohl to be illegal in such u case. 
2 1{. G3; 5 IK. 11. 41); G IK. U. 30; tl); 02. 

8.5. Where in a case in wliicIi a prisoner was convicted of theft and also of 
receiving stolen })rop(‘rty, the si‘iitenco ])asstHl was really one for theft, the High 
Court nevertheless refused to allow the convi(*.tion for r(‘C()iviiig stolen property to re- 
main on the record against the accused, and reversed it. 1 IK. li 27 ; 2 IK. U. G3^ 11 
IK. 11. 12. 

8G. When stolcui i)ropcrtv is found in the possession of dacoits, the otTonce of 
^•knowingly having in jiusscssion'’ is to be eonsidtTcd as include<l in the ori‘:inal t)nG 
of daeoity, unl(‘Sjs there, are cireumstniiees clearl}' separating the oik^ crime, from tho 
other c. y. length of time, or distance. 1 IK. li, 48. 

87. lToiis(3 trespass and mischi(4' not being .separate offences, but being mem- 
bers of an unlawful assembly Hrniedvvitii deadly wcapon.s, no scjparato cauivictions 
and sont(‘ne,es were deemcal to be requisite. 3 IK. li. 54. 

88. The oflenc-es sjjeciGed in S. S. 411 and 41 t of tlie Penal (7ode eannofc be 
(•onsidered as two distinct offences so as to allow of the procealuro of S. 4G O. Cr. P. 
C. being adopted. 4 M. li. A/>p. 14. 

81). A prisoner cannot lus convicted under »S. 411 P. C. for dishonestly receiv- 
ing or retaining .stohui ]»r()perty in resp(je,t of ]>roperty which he him»elf ha« 
been convicted, under S. 4(11) P. C. of having obtained possiissioii by committing 
criminal breach of trust. 4 A. P. li. 312. 

1)0. A person convicted of daeoity under S. 395 P. C. cannot be convicted also 
of dishonestly ivceiving stolen propeiiy under S. 411, or of receiving prof)erty trans- 
feiT(‘d by commission of daeoity undtjr S. 412 P.C. when thei’e is no evidence of tho 
commission of more tlian one oflciice, 13 TK. 1!, 42. 

91. A person convicted of rioting should not be convicted of hurt or grievous 
hurt caused to himself. 5 IK. 11. 19. 


92. The prisoner was convicted and sentenced separately for culpable homi- 
cide not amounting to murder and for Ixjing a member of an unlawful assembly. 
The two offences, however, being held to he one (the latter being only part of tho 
evidence of tho former), the convietioii and sentence for the second ofTence were 
quashed. 7 IK. li. 13. • 


93. The ju’isoner entered a hoinso for the purpose of committing an assault, 
and, ill carrying out that intention, caused grievous hurt. In convicting and punish- 
ing him for the siibstaritiv^o olfcnec (grievous hurt), — Held that it was not neces- 
sjiry to pass a soparte sentence for tho offence of house- trespass. 2 IK. U, 29. 

PERJURY ( charge of) 

94. On a charge of perjury, each of the accused should be separately charged 
and tried in respect of the alleged perjury. 2 N. IK. J*. P. 21. 

95. A person accused of j)eijury is entitled to have the .specific charge made 
against him tried quite indei^endently of a like charge against another person and 
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tlie Court of Sewsions mnp.t find judicblly whetlior ull, or, if not nil, 'udnoli of the 
jmHicular charges of perjury, where there is inoro than one cl»ar<re, is made out 
against eacli prisoner. A conviction for j ‘rjury, moreover, should not be sustained 
on tiie Inii e testimony of one witness. 9 IK. 11, GG. 

RKCEIVING STOLEN VROVVAVTY {charge iil CHjSe of ) 

9G. A charge, niidei' S. 411 1*. (^, of dishonestly receiving s1olen.proj)crty, 
should state that the articles found in possession of the accused weio the property 
t>f A. 13, the owner thereof. 1 />. JL 1)5. 

WITJI OB -\WN (ch'irr/'’) 

97. The trutli or falsity of a withdrawn charge Uf :.d not Lo investigated. 1 

IF. E. 1 

CONVICTION. 

98. A conviction, n} on no evidence is wrong in point of law. G IF. II. 92 ; 7 
W, 11 G ; 15 IF. n. 4G. 

t 99. A conviction under tlu* Indian Penal C<>d(* and also under a special law 
in respect of one and the s une ()fF<)nce, isillegal. 5 A’. IF. V. 11. 49. 

1()(), Where a prisoner was |»roperly convicted on the cvidc'uce of illegally seiz- 
ing (jattle, but was sentenced under the old law (Act 111 of IS/)/') when that Act had 
been repealed by Act I of ISTI, tln^ ILi Court declined to ini arore wiih tlio sen- 
ten(*e, as the latbu' Act was in force at the time of the eonvicLiori and seutcmcc. and 
no injustice had been doni^ JG IF. A*. 12. 

101. TJjisatisfactorv conviction for ])ei jin y, where the (*vidr!ic(' was balanced as 
to nniiiliers, juul whei’e the y for th(‘ "cut/on was iinpi obahlo reveisud. G 

IF. R 11. 

102. A conviction under S. 181 P. C. is good though the oticiico fill witlun 
H. li)3. A M. E. Jpp. IS. 

103. When a.i ollencj under S, 193 P. C., is cbiublislrd. a conviction under 
S. 181 is illegal. 

When the accuse d made on solemn aHirmation a statement bedore an Tncomo 
tax (h)ainii. cioner which slateiuenl the accused knew, or had reason I ) oolieve, to 
be incorrect. It was held th ^t sucli slalenient amounted to the offence of giving 
false evidence in a judicial proceeding, under S. 193 P. C., and was. therefore, not 
cogiiisahlo by a F. P. Magistrate as it could not bo treated as constituting an of- 
feijc(i triable under S. 181 P.C. (m ikiug a false statonicnt to a public seivaut). 8 i>. 
R A. J. 21. 

DEFENCF 

104. A senteuec of imprisonment passed on a woman who was never put on 
licr defence, (praslied as illegal. G IF. JL 17. 

♦ 

105. The Court (juashed the sentence whicli wais passed upon a ])risonor who 
had not beiai asked if he had anv witnesses to call, although he was tried at the 
same time with others who ha<l been so askccl! 10 It. JL 97. 

lOG. In a case in whicli the accused person cited a number of witnesses, and 
the I'vidcnce already l.-ifore the Magist.rate was contradictory, it was hold that the 
Magistrate should have sunnuoned and examined the witnesses wliom the^ accused 
waiitcil to call. 15 IF. JL 87. 

H)7. Wliere tlu* Subordinate Magistrate convicted certain persons without 
allowing them a. ])ro]»er opportunity for the suminoniug aiul attendance of witnesses 
named lor the defence, tlie High (’ourt ipiashed the, conviction and directed the Sub- 
ordinate Magistrate to re-hear the case 5 J/. JL App. 27. 

iC8. The High Court in the exercise of the power s vestal in them by S* 4J5 
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O. Cr. r. C. set aside the conviction of a pnsoner in a case in which the Magistrate 
refused to grant him copies of papers which more necessary for his defence. A Ma- 
gistrate acts contrary tc* law when he determines on an application by a prisoner 
for copies of documents required for his defence, whether the documents are neces- 
sary or not. B. L. IL App, 59. 

109. The High Court will not interfere upon a mere statement of a prisoner, 
unsupported by any evidence whatever, tliat the Magistrate who convicted him did 
not record the whole of the defence he wished to make. 8 W* B. 57. 

ENQUIRY INTO CASES TRIABLE BY SESSIONS COURT {witnems for dcfe7iCe m) 

110. Prisoners should name their witnesses .at the commitment. 17 W, 11, 58. 

111. Tu the case of a cl large of an offence triable by the Court of Session 
alone, the Magistrate is bound to summon tlio complainant’s witnesses. 8 IK. Ji. 1. 

112. The Magistrate, when he has prepared the charge is bound to read it to 
the accused, and to ask him if he wishes to have any witnesses summoned to give 
evidence on his behalf at the Sessions. 2 W. li. 50. 


113. Where a prisoner,, under S. 227* 0. Cr. P. C., gives in a list of thS wit- 
nesses he wishes to summon, after his case has been committed, the Magistrate is 
bound to exercise his discretion upon the point, and to state whether he wdll sum- 
mon the witnesses or not, and he ought to state his reasons for not doing so. If ho 
thinks tli« witnesses were included in the list for the purpose of delay, he should 
proceed under S. 228t of the Code. IG IK. B. 14. 

111. Where an accused ha.s been committed for trial to the Ses.sioDS and has 
given ill a list of his witnesses, the Magistrate is bound, subject to S. 228, 0. Cr. P. 
C. to summon the witnesses to appear before the Sessions Court. S. 227 is imperative 
and does not leave it open to the Magistrate to pi*ovx‘ut a jidsoiier from reserving 
his defence for the Session — while S. 20 mere 
take evidence for the defence. 13 IK. ih 1. 


ly gives a Magistrate a discretion to 


115. A prisoner who was about to bo committed to the Sessions Court present- 
ed to the Magistrate a list of witnesses wliom lie desired to have summoned to give 
(ividonce on his helialf at the trial, and on being asked by the ^lagistrate wliy ho 
desired to summon the witnesses, the prisoner declined to state his reason ; Held, 
that the Magistrate was at liberty to decline to summon tlio jiersons named in tlio * 
list on tlie prisoner declining to satisfy him that they were material witnesses ; but 
the Magistrate ought to Jiavc fixed the amount which he considered necessary to de- 
fray the cost of the attendance of tlie persons named, and intimated to the prisoner 
his readiness to issue summonses on that amount being deposited. 

The High Court called for the record for the purpose of seeing, whether any of 
the persons named in tlie list 'wore likely to be able to give material evidence, 4 

M. II 61. 

SESSIONS TijiALS {defence in ) 

IIG. According to S. 375§ 0. Cr. P. C. a jirisoiier is not entitled of right to Lave 
witnesses not named by him before Ihe.Magistrate, summoned at the Sessions trial. 

3 IK. B. 20. 

117. Having regard to S, 375 0. Cr. P. C. a Magistrate is bound to take stops 
to procure the attendance of all the witnesses mentioned by the accused in the list 
delivered to the ^Magistrate by wliom lie was committed. 15 IK. li. 3i. 

118. Under S. 372$ 0. Cr. P. G. the accused should be asked, at the end ot 
the case for the prosecution, to produce Lis evidence; and it is at that point the duty 
of the Court of Session to ascertain who the witnesses are whom the prisoner de- 
sires to examii^ in his defence. 12 IK. B. 22. 

‘^See S.“S. 199 k 200‘N7cF.TprcrT S~oi“BT tOWi"359 N. Cr. Prc71~SeeX'357 

N. Cr.P.C. §See S. 3G3 X. Cr. P. (h $ See S. 251 X.Cr. P. C. 
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119. Under S. 372 O. Cr. P. C. an accused should be called upon to enter 
upon his defence and to produce his evidence when the case for the prosecution has 
been brought to a close Where, therefore, one witness for the prosecution, was re- 
called after the prisoner had made his defence and the prisoner had no opportunity 
f)f calling evidence with reference to the evidence of that witness, the High Court 
(juashed the conviction and ordered a new trial. 13 1^. B, 15. 

120. It is irregular to allow a witness to be examined on behalf of tlie prose- 
cution, after the prisoner has made his defence, when the witness is nob a witness to 
contradict any new case -set up by the prisoner. 'Where, however, the prisoner had 
full notice of the evidence which was to be given by such witness, and made his de- 
fence in allusion to the evidence of the witness, the High (/ourt refused to set aside 
the conviction, having regard to S, 439* O. Cr. P. C. 13 IK R. 3G. 

121. When a prisoner makes a distinct defence and calls witnesses to prove it, 
instead of dismissing the witnesses at once on their saying they know nothing in 
the prisoner’s favor, a Judge should put a few questions to them in detail to see if 
there is any truth in the prisoner's statement or any part of it. 11 W. R, 9. 

SUMMONS CASES TRIABLE BY MAGISTRATES (wUfzesses foT defence in ) 

122. In a case under Chapter 15 0. Cr. P. C. it is incumbent on the accused 
cither to produce their witnesses, or to apply beforehand for a summons to enforce 
the attendance of any witness who is not likely to appear without a summons : nor 
is it necessary in such cases to record the examination of the accused w ith the same 
formalities as in cases under Chapters 12 and 14. IK. B, 7G. 

123. When a written defence is tendered in a case tried under Chapter 15 O. 
(h\ P. (f.y the ]\Iagistrato is not bound to take down the defence of the accused by 
j)crsonally examining him. IG IK. R. 53. 

124. A IVIagistrato is bound under S. 2GGt O. Cr. P. C. to examine all the 
witnesses wJioni an accused person may produce for his defence. Held by ( Baj/- 
ley Ji) (MarkOy J .duhitante) that a Magistrate lias a discretion under S. 2G2 0. Cr. P. 
to summon a witness when ho is likely to give material evidence on behalf of the 
accused. 13 IK. R. G3- 

125. S. 2GG and not S. 252]: of the O. Cr. P. C. is applicable to a case under 
Chaptei’ 15 of that code ; and under the former section a Magistrate is not bound to 
summon the witnesses for the defence. 10 TK. R. 3G. 

126. In a case of forcibly rescuing cattle under S. 13 Act III of 1857, in 
which the accused did not summon any witnesses, it was held that even if the accus- 
ed wanted them summoned, the Magistrate under S. 2G2 0. Cr. P. C. need not have 
summoned them, unless persuaded that they were likely to give material evidence, 
and that they would not attend voluntarily. 10 JK R. 42. 

127. A complainant in a case who mentioned the names of several witnesses 
on his behalf was requested to produce them on a certain date. Instead of doing that 
he produced only two witnessc.s, who ^vero examined. Held that as the complainant 
did not apply to the Magistrate to issue summonses on the other w^itnesses or ask 
him to proceed under S. 2G2, 0. Cr. P. C. the Magistrate was not wrong in law in 
deciding the case on the evidence which was before him. 15 IK. H. 87. 

WARRANT CASES TRIABLE BY MAGisTRATics {evidence fov defciice in ) 

. 1 28. Under S. 253§ 0. Cr. P. C. it is imperative upon the Magistrate to sum- 
mons the witnesses named by the prisoner, 2 N, IK. 2\ R. 148. 

129. In a case falling under c. 14 O. Cr. P, C., a Magistrate is bound by S. 
253 to summon ilio witnesses for the defence even if he entertain doubts as to the 

See S. 283 N. Cr. pTc. f See 207 N. Cr. P. Gr"j See S. 218 N. Cr. P. C. 
§ S. S. 219 & 362 N. Cr. P. C. 
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value of their evidence, as it is impossible to state beforehand what credit will be 
given to their evideuco. 11 Vv.R. 55,; 11 TK. 22. 81. ; 15 IF. 2?, 15. 

1 30. Where the accused has not his witnesses in attendant^e and does not apply 
to the Magistrate to summon them (S. S. 2.52 and 253, 0. Cr. P. C. ) tlie omission 
of the Magistrate to re(|iiire him to produce his witnesses does not prejudice the ac- 
cused or aruouut to an error or defect calling for interference within S. 420 0. Cr. 
P. C. 11 TF. Pv. 15. 

131. S. 253 0. Cr. P. C. does not apply to cases triable under Chapter 15 of 
that code; and 8. S. 2G2 and 2G3 ’'^aro applicable when the oftenco is not ])iinishabl 0 
with moretliaji six months’ imprisonment ; and it is in the discretion of the !Magis- 
tratc to summon the witnesses for the defence if he considers their evidence essential 
to the just decision of the case, and incumbent on him to summon them only if it ap- 
pears to him tlmt the}' are likely to give material evidence on behalf of either party, 
and that they will not voliintaiily aj)pear for the j)urposc of being examined 
at the time and place appointed for the hearing of the complaint. 2 N- \V.l\lt. 393. 

1.32. Held by AinsUa .A, that in cases falling under (’liapter 15 0. Cr. P*(?., 
tlie ac(;used person has no rigliff to summons to a witness after the Magistrate has 
])roceoded under S. 2GG of the Code to hear him and such witnesses as he sliall 
then produce in his defence ; that in cases falling un<ler Chapter 12, the accused has 
no right to a summons except in respect of persons named by him in a list to he 
given at once on hearing the charge, or on hearing and being furnished with a copy 
or translation of the charge ; and that in cases under Chapter 14, the Magistrate is 
bound to summon only witnesses mentioned at the time wlieu the accused is put on 
his defence under S. 252 or at some time previous to this, and that it is discretion- 
ary with the Magistrate to summon other witnesses, — the words ‘^at his discretion’* 
in S. 253 being read with S. 254, and so with B. S. 189 taiid 191 J 0,(5*. P. (5 


Ver Vaul contra : — When a prisoner is put upon liis trial and aiiplies to 
have any witnesses suhpmnaed, the Magistrate is, according to tlio true construction 
of B. 253, bound to summon those witnesses though ho is not obliged to adjourn tho 
trial, — an application for siihjxrnas upon witnesses being quite a diiierent thing 
from an application for an adjournment. IG IF. li, 28. 


DTSCIIAPvGE. 

133. A Magistrate ought not to discharge an accused without taking the evi- 
dence of the witnesses for tlie prosecution named in the petition of complaint. 7 

. 11 47. 

134. Where there is no prmia facie case against an accused, and ho has not been 
put on his defence, nor any charge preferi'ed against him, he should be discharged 
and not acquitted. 8 IF. 11. 45. 

135. Where no charge in writing has been drawn up and the prisoner has not 
been asked to make his defence, the Magistrate, if ho thinks that no oAonce has been 
proved can only, discharge and not ac(iait tho prisoner. Nor can the Magistrate 
acquit a prisoner whom he has no jurisdkitiou to try. G TF. 22. 13. 

13G. A prisoner who had been sent up for trial, and who was discliargcd by 
the Deputy Magistrate, was subsequently re-arrested by a Sub-Insi>(5ctor on the 
same charge and sent up for trial. The Deputy Magistrate considered the second 
arrest to he illegal, and prosecuted the Bub-Inspector for wrongful confinement and 
fined him. Held that the Deputy Magistrate w’as right, the discharge from custody 
having been a useless procedure if the accused immediately became liable to be re- 
arrested without fresh material for prosecution of the charge. 19 IF. II. 27. 

137. The High Court declined to interfere with an oi dor of a Deputy Magis- 

I See S. 3G1 N. Cr, P. C. t See S. 353 N. Cr. P. C. t See S. 355 N. Cr. P,C. 

X 
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trate discliarglng an accused without trial in a case under S. 342 P. C. because the 
complainant and his witnesses were not present. 13 Tl^. E. 35. 

ENQUIRY INTO CASES TRIABLE BY SESSIOUS COURT {discharge hi) 

13i^. Per Glover^ J. In a caes triable by the Sessions Court a Magistrate has 
power to commit the accused to the Sessions after he has once discharged him. 20 
IF. II 19. 


139. The discharge by a Deputy Magistrate of a person charged with an of- 
fence trialde only by a Court of Session, is no bar to the Sessions Judge ordering the 
committal of such person to the Sessions under S. 435 *0. Cr. P. C. 15 IF. 


140. Where a Dejiuty Commissioner held a proceeding in wliich the accused 
^vas charged with forgery and using a forged document, and after calling on tlie 
accused during the iiniuiry to make a statement, but without calling on him to make 
any further defence, and after hearing the whole evidence both for the j)rosccutioii 
and for the defence, discharged and acquitted the accused. Held, that there had been 
no trial, but that this was a proceeding under (Jha 2 >ter XII of Act XXV of 18G1, 
that, ujuler S.- 202 tof that Act, the Magistrate had discretion to examine the accused, 
and under S, 207 to examine witnesses on behalf of tJie accused, and under ft. 225,^ 
tlie Magistrate, when tindiiig there was no sufficient ground for committing the accus- 
ed to tlie Sessions, was comj>etcnt to discharge and acquit him. 19 TF. E. 49. 


SUMMONS OASES TRUBLE BY MAGISTRATES {discharge in) 

141. Dismissal of a complaint under ft. 2(>9 § O. Or. P. C., in consequence of 
non-attendance of the conijilainant, the order of dismissal having been ))assetl before 
tlie trial commenced, amounts to a discharge without trial, and docs not bar the coin- 
]»laiut from being again ])referred. 4 M. JL App, 8. 

142. Where a complaint is jueforred before a Magistrate and the witnesses named 
by the complainant are summoned and attend, but the complainant is absent, a Ma- 
gistrate may, if be thinks it unnecossary to carry on the enquiry in the absence of 
tJie comjilaiuant, discharge the accused. 11, IF li. 39. 

WARRANT CaSES TRIABLE BY MAGISTRATES {discharge ill) 

113. A discharge under ft. 250 $0. Cr.P.C. does not amount to an acquittal. 4 
V. IF. F. E. 23. 


1 14. Under explanation HI, S. 215 of the N. Cr. P. C. an order of discharge 
cannot bo passed until the evidence of the witnesses named for tlio prosecution has 
been taken. 20 IF. E. 07. 


145. In a case before the Joint Magistrate, in which the prosecution was closed, 
and the accused discharged under ft. 215 X. Cr. P, C. the Magistrate, on a petition 
presented to him hy tlie prosecutor, jiassed an order of remand directing the Joint 
Magistrate to j)roceed with the case at the .stage at which he left it : Held that the 
discharge not being equivalent to an aquittal, the Magistrate might have received a 
complaint if lie saw sufficient reason for doing so, and might have made it over to a 
subordinate officer to be heard, but he had no power to make the order of remand 
which he made. 20 IF. E. 47. 


J 4G. Held that where a Magistrate released, an accused person without draw- 
ing up a formal charge against him or requiring him to plead or to make any defence 
•to tlie charge under ft. 251 HO. Cr. P.C., there was no trial before the Magistrate or 
acquittal under S. 255 T?but simply a discharge under ft, 250. The Sessions J udge is 
competent in such a case, under ft. 435 to direct the committal of the accused. 5 
]F. E , 58 ; 9 TF. E. 15 ; 12 IF. E. G5. 

* See ft. S. 29G d: 298 N. Cr. P. C. t See ft. 193 X. Cr. P. C. + See S. 195 X. Cr, 
P. C. J See S. 208 N. Cr. P. C. $ See S. S. 215 Jb 216 X. Cr.P. C. H See S. 217 N. 
Cr. P. a ^ See ft. 220 X.Cx. P. C. 
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147. A Magistrate, after lie lias discharged the accused under S.250 has power, 
if circumstances ajipear to him to^require it, to take up the case again and to re*try 
and convict the accused ; and the circumstance that ho was led to enter upon the 
second enquiry and second trial by an erroneous order made by the Sessions J udge is 
no ground for setting aside his proceedings and the conviction. 18 li, 39; b 
Z. IL 339. 

FINDING. 

1 4S. A Sessions J udge should record fiudiugs, whether of conviction or acquittal, 
on all the charges under which prisoners are convicted for trial. 13 IF. 11, hU. 

149. To enter up findings on every liead of charge is not only not illegal hut tlie 
most convenient course. Where tlie acts constituting the offence are fouiidod on 
one single continuous transaction, sentence should only be passed for the principal 
olfciice. 0 M, li. A])]). 47. 

150. AVhen a prisoner is convicted of having made a false charge of an offeuco, 
the nature of the false charge should be stated in the finding and entered in tin' 

calendar. 1 7L 11. 87. • 

« 

151. The prisoner was declared entitled to a finding by the Sessions Judge as 
to the sufhcioncy or otlierwise of the evidence adduced him to prove his alibij and 
that he did not abscond to evade justice. 8 W, LI. 18. 

152. To make it legal to punish at P a prisoner committed at G, on a charge 
of receiving stolen property, the finding must be that the property was stolon at P. 
5 11'. li, 49. 

153. Alagistratcs are bound to record translations of their fundings in criminal 
cases. 1 B, li. 17. 

alteenativb: {finding ) 

154. An alternative finding is jicrfectly legal. 7 TK. II. 13. 

155. Jh'oof of coiitradietory stateiiieiits on oath, or solemn anirmation, williout 
evidence as to wliieli of them is false, is sullicicnt to justify a convi(5tion, upon an 
alicrnative finding, of the olleiico of giving false evi'Ienoe, under S. 72 I*. C. and S. 
S. 2t2^ 381+ and 382J of the 0. CiC P.C. 4 3/. U. 51. 

15fi, AVJiere a witness intentionally gives false evidence, and it is (lon])(ful 
wlietlier the false statement was made before the ^Magistrate or before the S(‘s.sions 
Judge, the witness may bo convicted of the oflTeiice of giving false evidence njMUi an 
alternative finding ( Nonmut aivl Campbell J.J, dub itant thus.) G 11^. li F. IJ. 11. G5. 

157. All alternative finding under 8. 381 0. (Jr. P. C. hIiouM not be resorted 
to until both committing officer and the Sessions Judge arc satisfied that no reliabJe 
evidence is procurable in suj)port of one or other of the charges ; and such a finding 
eauuot be Intsed in a case of giving false evidence upon two statements which are 
not absolutely contradictory the one of yie other, nor when in one of them tluj ac- 
cused gives only hearsay evidence. Every ]>resiUiiption in favour of the possible re- 
coiicilalioii of the statements must be made. 12 11'. F. 11. 

f 

JUDGMENTS. 

158. Rem-arks to the effect tliat the prisoner was a person of wealth and in- 
fluence, and had prevented trutli from appearing, ought not, unless established in 
evidence, to find a place in a judgment. 8 IK. li 13. 

lt)9. A Judge is bound to state in liis judgment the cvidcuce on wdiicli lie 
convicts. The evidence in this case commented on, as wedl as tJie omission of tlie 
Magistrate to give in the grounds of commitment any particulars oftlic case.D W.Ii \ 7. 

100. Where a case was referred by a second class Subordinate Magistrate to 
See S. 455_N. Cr. P. C. t See S. 4G1 N. Cr. P. C. X Pepealed by Act X of 1872. 
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the Divisional OflScer, under S. 277 *0. Cr. P. C., the High Court were of opinion 
that the Divisional Officer was hound to form his own judgment and pass sentence 
on the case. 5 M E. App. 43. 

IGl. Until the finding ia recorded the trial is incomplete. If before the find- 
ing is recorded the presiding officer of a court is removed the successor cannot pass 
jndgraent upon consideration of the evidence recorded by the predecessor. 4 M. 
II. App 43. 

ALTERNATIVE {judgmut) 

1G2. The power to pass judgment in the alternative given by S. 381 0. Cr 
P. C., applies to cases in which it is doubtful under which of two sections tlie of- 
fence falls, and not to cases in which both charges are under the same section. 11 
ir. 11 37. 

COPIES {of judgment) 

1G3. Copies of judgments should be made out at once without w^ai ting for 
written application from persons under sentence, 9 W. E. 19. 

MODE {of recording judgment) 

IGi. The grounds of a Sessions Judge’s decision should be given in Knglisli, 
and a memorandum recorded in accordance with S. 382 O. Cr. P. C., setting forth 
the precise offence of which the prisoner is convicted. 4 TP. 11. 19. 

JUDGE OF SESSIONS COURT ( trials before the ) 

ASSESSOlia. 

1G5. The real object of appointing Assessors is to assist the court, and the 
uisoussion and statement of points by a Judge sitting with Assessors cannot bo said 
1 0 be otlierwisc than in furtherance of the object of getting tlie best assistance for 
t.hc ]jro])er adjudication of the case. 15 W. E. 25 ; 7 13. L, E. G3. 

IGG, Although the Code of Criminal Procedure does not expressly provide for 
.■iumiuiug u]) of the evidence in trials widi the aid of Assessors, there is nothing in 
the code to prevent a .Judge from summing up the evidence, which is in fact only a 
inode of going through and discussing it with the Assessors. 15 IF. E. 25, 

1G7. In a trial conducted with the aid of Assessors the Judge’s omission to 
stat(} the ground of his deifision is not an illegality which invalidates the conviction. 
(> E. A. J. 55. 

1G8. Ill a trial before a Sessions Judge with A.s.scssors when the prisoner fdeads 
not guilty and the Ihiblic Prosecutor does not offer evidence in support of the ehwrgo 
the Judge ought to instruct the Assessors that they are bound to find the prisoner 
not guilty. 4 J/. E. App. 39. 

1G9. The prisoner having admitted before the Court of Sessions that he had 
killed his wife, no Assessors were inipanuellcd. At the end, however, of his confes- 
sion lie pleaded that he Nvas not in his right mind at the time. The Judge, therefore, 
proceeded to record medical and other evidence on the point, and, having come to 
the conclusion that there was no reason to doubt from the prisoner’s conduct, either 
]n’ior or subsequent to the murder tliatiu committing the murder he knew that he w'as 
doing a wrong act, convicted tlio prisoner, Held that the plea was in effect one of not 
giiilty, and that tli^ ti ial should not have proceeded without Assessors, and that it 
should be quaslied. 5 A’. W. P. E. 110. 

OPINION ( of assessors ) 

170. Assessors ought to give the grounds of their opinion particiilary when 
they differ in opinion from the Judge. 3 W. E. 21. 


See S, 40 N. Cr. P. C. 
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171. No le^ifal conviction can take place unless the opinion of tho Assessors is 
taken on the whole of the evidence in a case. 15 IF. 11, 3. 

TEX ALT Y {/or non-aUemlance of assessors } N, Cr, P. C, S. 414. 

172. The order of a Sessions Judge under S. 354 O. Cr. P. C. finding an As 
sessor is not appealable, nor liable to be interfered with bj the High Court iindci* 
S. 404 of that Code. 8 IF, li, 83. 

fiUMMixa UP (to assessors) 

173. A Slimming up of the evidence is not required in a case tried by Ab'yos- 
sors. 11 W, IL 39. 

VIEW {h^ a8sessors)N, Cr, P. C, S, 253. 

174. In cases of view by Assessors of the scone of tho alleged offence, it was 

iie'id that the Judge could not delegate his own function of examining witnesses on 
the spot, to the Assessors who cannot, under 8. 348 0. Cr. P. C. speak to or com- 
municate with any other person that the ollicei* appointed to conduct them to tho 
j)lac(‘. 5 IF. li. 59. ® 

JUDGE. 

177#. The fact of a commitment beiner made by a Joint Majistrato, who is nu 
officer exercising the powers of a Magi.strate, is sufficient under S. 359 ^ O. Cr. P. C. 
to enable the Sessions Judge to ])roceed with the trial ; and it lies with the ])arty 
impugning the correctness of tho proceedings to show that there was no jurisdic- 
tiun,l3 IF. li, 17. 

17(). A Sessions Judge who makes a complaint before aMagistr.ito is not in- 
competent afterwards to try it without the aid ‘of a Jury, if lie lias no personal or [>o- 
cuniiiTy interest in tlie suliject of the charge 13 IF. 11. GO’; 4 />. L. JL J. J. 15. 

177. A Court of Sessions is Competent and ought to p)*oeoed to flie trial of a 
prisoner who is brought before it upon a charge exhibited by a Magistrate who is 
authorized to make a commitment, notwithstanding any irregularity or defect of form 
in recording the complaint. 14 IF. 11, F. /I. R. 34. 

JUDGE {duty of) 

178. It i.s the duty of a Judge to take care that the evidence in each case is 
complete in itself; and no Judge lias any right whatever to jdnee before the Jury any 
1 ‘vidence save that which has been legally put iu, in the particular case which is 
under trial. 

Evidence whicli has been put before the Magistrate if used at the sessions in 
^'wo separate trials, should be noted by the Judge as having been put in, and the de- 
})Osition ought to be taken from among the proceedings hefuro tho Magistrate and 
placed with tlic record first of the one case and then of the other of the cases in tlie 
Sessions Court, — a memorandum of its^emoval from each record being made. IG IF. 
R. 36. 

179. A Judge should not leave it to the Jury to find whether a cornmunici- 
tioii is privileged or not, but should himself decide it as a point of law. 10 IF, it. 14; 
1 R. L R A. J. 8. 

180. A Judge ought to explain to the Jury tlic legal construction to be put 
on a document relied on by the prosecution, 3 IF. E. G9. 

181. In a case of false evidence, it is not necessary for tlie Judge in bis charge 
to show how the false statements, even if made intcutionallv: are material iu the case. 
G IF. i;. 84. 

182. Whether arc no a child was competent to give evidence within the mean* 


^SecS. 231 N. Cr. P. C. 
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ing of S. 14’*^ Act II of 1855 was a question for the Judge to decide and not for the 
J ury, the amount of credit to be given to the statement being all that fell within the 
province of the Jury. S W . B, GO. 

183. The accused was charged with forgery of ahibbanamah and of the kazee’s 
certificate of attestation thevoou, and with using as genuine the false liibbaiiamah 
and certificate : Held that it was the duty of the J udge instead of leaving the ques- 
tion as to the forgery and of using as genuine the liibl)auainah to be decided by a 
competent court to have tried that question himself. 3 W. B. 29. 

184. Judges must not shrink from doing their duty, and they are bound to 
pass a capital sentence in a case of murder when they believe the evidence.? ir. 7i’.33. 

185. A Judge was held to have exercised a proper discretion in not passing 
sentence of death in a case in which the dead body was nob found. 11 W. B, 20. 

18G. A Sessions Judge ought to record distinctly whether or not he agrees in 
the verdict of the Jury. 7 IK. B, G. 

h87. The grounds of each Asseasor’s opinion should be distinctly recorded by 
the Judge. 3 TK. R. G. 

188. It is the duty of the Judge to notice to the Assessors discrepancies and 
contradictory statements made by witnesses. 5 TF. B, 70. 

189. A Judge should not refuse to tiy a prisoner brought up in chains to 
stand his trial, but the Judge may direct the removal of the fetters unless satisfied 
by a representation from the proper officer that tliey are necessary. 4 M. B. G9. 

JUKOllS. 

190. The allowing of an objection to a Juror coming within the 3rd clause of 
»S. 344t 0. Cr. P. C. is in the discretion of the court, and although the Judge is not 
bound to admit the objection, yet he should not treat it as frivolous. IG IK. B, 50. 

191. Held that it was not necessary, in a trial by Jury before a Court of Ses- 
sion, under the ])rovisious of the Code of (himinul Procedure tliat the Jurors should 
be sworn. 3 B. B, 50. 

192. Qiicre. If the Jury in a Sessions trial arc not sworn is the omission one 
which could be covered by S. 13 of the oaths Act X of 1873 ? 20 IK. A. 19. 

3UKY. 

103. A Judge is not bound to try a Xative Chrislian with the aid of a Chria- 
lian Jury. 1 TK. 11, 2, 

194. The (Commissioner of Cooch Behar has no power to hold trial by Jury in 
the GowaIi)ara District. 8 IK. R, 53, 

195. Trial by Jury ceases in a district when the district ceases to belong to a 
division to which trial by Jury has been extended. 8 IK. B, 39. 

19G. In a case in whicli the prisoner was charged with murder and he made a 
confession that he did strike the deceased will^ a stick, the Sessions Judge, after con- 
sidering the e vide lice, discredited the confessioh and all the evidence except that of 
the medical officer and discharged tlie prisoner, not considering it necessary tliat the 
case should go before a Juiy : Held tliat the Sessions Judge had no right to jiro- 
nounco his own judgment on the credibility of the evidence and to withdraw the 
consideration of the due weight to be given to the evidence from theJury.lG TK.B.20. 

197. Where a trial was held with a Jury instead of, as it ought to have been, 
wntli Assessors, the High Court refused, with reference to the provisions of S. 42 GJ O. 
Cr. P. C. to reverse the sentence as it could dispose of the appeal on the evidence 
instead of merely restricting itself to questions of law. 18 IK, B, 59. 

’^See S. 113 Act 1 of 18?:.^ t 8ee S. 244 N. Cr. P. C. ± See S. 283 N. Cr. P. C. 
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IDS. An oflenco xindcr S. 91 of the Registration Act ouglit not to be tried with 
the assistance of a jury. Where, liowever, such ofFence was tried with the assistance 
«>f a jury, and the verdict of the jury who were unanimous in convicting the prisoner 
was approved of by the Sessions Judge, the High Court considered it unnecessary 
to qiiasli the proceedings. 14 IF. it. 32, 

DiFrER, JURY {pvomhtrc where) 

199. Held that when a Judge differs from the jury, he should pass such a 
«(‘ntcnco as he would liavi^ [lassed had he agreed witli the jury. 3 IF. 11, 30. 

200. In dealing with a reference made by a Sessions Judge under S. 2C3 N- 
Cr. V. (1, in consequence of his disagreeing from tlie verdict of the jury, the High 
Court must deal with it as an appeal l»y the prosecution, and has authority io con- 
\ ict the accused person on the facts and to pass sentence accordingly, — S. 257 of 
the ('ode, hy whicJi the court has to decide whicli view of the facts is correct, being 
read as (pialified by S. 2G3. 20 IF. U. 16 70. 

201. The Sessions Judge d/fforing fi'oni a majority of the jury, wlio acquitted 
(lie aecnsetl referral the case to the High Court under S. 263 N. Or. P. C., to be 
tl('alt with as an appeal. Hefore jn-Dceealiug with the case, the High C'ourt consider- 
<‘(l it fair to the accused to give him notice to bring forward any objections Jje may 
ba^o to the Sessions Judge’s recommendation. 

On a consideration of the (jvideucc, th(5 High Court convicted the accused of tho 
offence with which he Lad been charged, 14 IF. K, 38. 

202. A Sessions Judge may iukLt 8. 263 submit to the High Court a case 
in which he disagrees with the juiy in their finding of facts as well as a case in wliich 
he complains that the jury has not followed liis directions an to tho law: and the 
Higli C ourt in a case submitted under that sociion may acquit the prisoner, if it 
so thinks fit, on the facts notwithstanding that the jury has found tho prisoner 
guilty. 20 IF. Ji. 1, 

203. In a case referred to tho High Court under S. 263 N. Cr. P, C. because 
tho Sessions Judge differed from the verdict of tlie jury, the High Court held that it 
was for the Government, the appellants, who asked for a coviction, to begin and 
satisfy the court that there w'as a case calling upon tho prisoner for an answer. 

The court, on a consideration of the evidence, set aside the verdict of acquittal 
come to by a majority of the jury, holding that a confession made by the accused 
before tlio Assistant Magistrate was good, such cofession, even if obtained by decep- 
tion, being admissible under 8. 29 of the new Evidencce Act 1 of 1872.20 1F.JL33. 

204. The High Court will exerecise the powmrs veste d in it by S.2G3 only in. 
cases in which it finds the verdict of the jury clearly and undoubtedly wrong. 20 
IF, IL 73. 

205. In a case tried by jury, tho High Court has no power to go into the 
facts of the case in order to see whether or not tho conviction was right, that stand- 
ing entirely upon the verdict of the jury. The court has only to consider the 
fads, in order to see whether tho Judge has done his duty in laying the case before 
the jury for their consideration. 20 IF. Ji. 41. 

DIRECTION {Inj Jmige to Jury) 

206. In reviewing the charge of a Judge to a jury in the Mofussil, it is suffi- 
cient to see whether the tendency of the charge, taken as a whole, has given a correct 
or iiicoiTect direction to the mind of the jury, and it is not correct to apply to such 
charge the criticisms which would be applied to a charge of a J udge in a Court in 
England. 12 IF. i?. 80 ; 4 B, L, B, 50. 

207. It is the duty of a Sessions Judge to give a summing up of the evidence 

as recorded before him, and to state his own reasons for considering a prisoner guilty 
4 TI . 1 \, 2o. * 
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208. On a trial hy jury Seasions Jnd^^e in siitnining up aliould give a 
full and detailed statement of the evidence on both sides; he bIioikI ]'oint out. tlie le- 
gal bearing of it, and what weight tlie jury ought to attach to its several parts. His 
omission to do so, if the accused is tliereby j^rejudiced amounts to such an error in 
law as would justify a Court of Appeal in sotting aside the verdict. 

No general rule can l>o laid down as to when a prisoner is prejudiced by a de- 
fective summing up, but in general if the finding of the jury in siicli a cjise is one 
that an Appeal Court would set aside, if the trial had taken place with the aid of 
Assessors, tJie Court will interfere and sot the verdict aside. 

In capital cases, and all cases of a serious or complicated nature, the Judge ought 
to read over the evidence in extenso to the jury, b B. R. 85. 

209. A Session’s Judge in summing u]> is hound to advise ajuryonques- 
tions of fact, and may tell the jury the impression which the evidence has made 
upon his own mind. 13 W. R. 34. 

210. A Judge In directing a jury, should confine himself to a goneml commen- 
tary on the evidence and a statement of the legal olfence proved, should such evi- 
dence he credited. He should not give a positive opinion as to the guilt or inno- 
cence of the accused person. 1 W, JR. 2. 

211. A Judge in charging the jury, should avoid expressing any decided opi- 
nion. All that a charge should contain is a statement of the evidence, pro and con 
with a running commentary as to its agreement or disagreement with the other facts 
of the case. 1 IK. li, 2G. 

212. Where there is no evidence against a prisoner, the Judge ought to charge 
the jury for an acquittal, and not leave the jury to say whether the prisoner is 
guilty or not. 7 W. R. 39. 

213. A Judge has every right to draw the attention of the jury to anything 
which appears to be a palpable alteration or blot on the face of a document alleged to 
bo forged, 17 IK, R, 58. 

214. It is the duty of a Judge to state to the jury what are the principal points 
in the evidence, and how they hear for or against the promisoner, in short ; to ren- 
der the jurv every assistence in his power towards coming to a right conclusion. 6 
W.R. 7l ’ 

215. When a prisoner is on his trial by a jury upon a charge of murder, it I s 
the duty of the Judge to ])oint out to the jury accurately, the difference between 
murder, and culpable homicide not amounting to murder, and to direct the attention 
of the jury to the evidence, and leave them to find the facts and say (under the 
direction of the Judge as regards the law) of what offence the prisoner is guilty, 9 
W, R. 51. 

216. Held, in a case of murder, that the Judge Lad not given a proper direction 
to the jury io telling them that it was for them to consider whether the evidence of 
the accomplice was strictly corroborated! as to the prisoners; that it was not enough 
that the evidence should disclose a state of facts consistent with the possibility of 
the truth of the accomplice’s story; and that the Judge ought to have gone through 
the history of the crime as detailed by the accomplice to point out any independent 
evidence ju’oving facts showing that the prisoners were or must have been present at, 
or cognizant of, the murder, 6 R, 44. 

217. Where a Sessions Judge in charging a jury in a case of culpable homicide 
not amounting to murder omitted to draw their attention to the two classes of cul- 
pable homicide mentioned in S.304 P. C.,the High Court considered that the accused 
were found guilty of the lighter description, and sentenced the accused to the pun- 
ishment for such lighter description. 12 W. R, 35. ; 15 W.R. 18. 

218. In charging a jury on the point of provocation in a case of culpable ho- 
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rnicMo, a Judge filiould tell t?>e jury that to bring the case within the exception to S, 
300, P. (v. the prisoner must have been depriv’^eil of the jiower of self-control by 
grave and sudden provocation, that tliere ought to have been sufRcieut cause for 
such loss of self control, and that the provocation was not voluntarily provoked by 
the prisoner as an excuse for doing liarm. 9 IF. IL 72. 

219. Where a person is charged under (S. 218 I*. O.) with framing a report in- 
correctly, or (S. 201 P. C,) giving false information, with intent to save olfendcrs from 
punishment, the issue to he tried is not, whether such alleged offenders were in fact 
guilty or not, but merely the belief and intention of the prisoner in respect to their 
guilt: 8 ir. IL 68. 

220. Held ( Warden J. disseniiente ) that the omission of the Session Judge to 
tell the jury that tlie statement of one prisoner is not evidence against his fellow — 
prisoner is a material error, and one fatal to the trial, notwithstanding that the Ses- 
sions Judge dealt with the evidence against each of the prisoners separately. 6 7^. if. 10. 

221. A J udge should not discuss points of law in summing up to the jury, 
and ho should avoid all e.xtraiieryis and unnecessary arguinciit, merely summing up 
the evidence, and shewing how the law applies to it. 8 11^". if. 87. 

222. Wliere a summing up of a Judge to a jury points out to the jury the 
principal features of tlio evidence as rogar«ls both the case of the crown and the de- 
fence of the prisoners, it com[)lies with the recpiisition of the Code of Criminal Pro^ 
cedurc. 13 IF. if. 23. 

223. Where a Sessions Judge is omitted in his charge to the j.ury to comment oa 
different parts of the evidence for the defence, to which lie simply alluded as 
being uiiiini)Ortanf, and allowed evidence as to character and hearsay evidence to go 
to the jury, the High Court acquitted the prisoner, the other evidence in the case be- 
ing insufficient for conviction. 15 IF. if. 37, 

224. Evidence of character and previous conduct of a prisoner, Ixdn^ matter# 
of prejudice, and not direct evidence of facts relevant to the charge against the pri** 
soner, ought not to bo allowed to go to the jury. 10 IF. 11. 17. 

225. Evidence as to character ought not to bo laid beforo a jury, but should 
only be taken and consider by the Session Judge in awarding punishment. 10 IF. 
IL 39 ; 15 IF. 7f, 37. 

226. A })ri.saner*s inability to say wlrere his son was on the 4tli Pous is no evid- 
ence Oil which to direct a jury to convict him of false evidence for saying that on 
the day previous (3rd Pous) his son was ill at homo. 8 IF. 11. 20. 

227. In a case of false evidence, reading extracts from the alleged conflicting 
statements of the prisoner is not sufficient to enable the jury to form a fair o])inion on 
the question. The whole of the deposition given on each occasion ouglit to be laid 
before the jury. G IF. if. 92, 

228. In the trial of prisoners for tli^ offence of belonging to a gang of persons 
associated for the purpose of habitually committing theft or robbery (S. 401 P. C.)^ 
the Judge should, in his charge, put clearly to the jury. (1) The necessity of proof of 
association. (2) The need of proving that that association was for the puriiose of 
habitual theft, and that habit is to be|proved by an aggregate of acts. 6 M.li. App, 120. 

229. The evidence of accomplices should not be left to a jury without such 
directions and observations from the Judge as the circumstances of the case may re- 
quire. 5 TF. if. 80. 

230. Where a Sessions Judge in his charge to the jury in a case in which 
an approver accomplice gave his evidence drew the attention of the jury to the neces- 
sity for requiring corroboration to the approver's evidt rice before they could convict 
upon it, and the jury notwithstanding his charge convicted upon the uncorrobora- 
ted evidence of the accomplice, it was held, following a Full Bench case cited, that 
the High Court could not interfere with such conviction. 15 IF. if. 37. 

z 
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231. A Judge oiiglit not to introduce into liis direction to the jn;y any qnr« 
tion as to recommending a priaoiier to mercy, l>iit should leave that entirely to the 
jury. 14 W. II 4G. 

232. A summing up to the jury, in which the Sessions Judgo gave no aid to 
the jury in the arrangement of the facts which were spoken to by the witnesses, ami 
himself found facts wliich he should have put to tlie jury, was ])ronouuc6*(l defectives, 
and a A^ordict faunded thereon Avas set aside and the prisoner ordered to be released. 


10 W. IL 7. 

233. Under S. 379^ 0. Cr. P. C.. a Judge should sum up the evidence on both 
sides before recpiiriug the jury to deliver their verdict. Under S. 439t of the 
liowever, the lligh Court thouglit it unnecessary to set aside a conviction in a case 
in which this was not done. 14 W. 11, C6. 


234. Where tlie provisions of S. 379 O, Cr. P. 0. was ncgUcted, and the 
Judge did not sum up the evidence at all, a new trial Avas ordered. 9 W. li 51. 

235. Under S. S. 379 and 382 O.Cr.P. (ha Sessions Judge should Riini up the 
CATidence on both sides and record the gi’ound of his decision, and the sentence, Avhen 
passed, should be recorded in a certain specified form. 4 W. R. 18. 


MISDIRECTION ( tO jltnj ) 

23G. The omission of a Judge to point out to the jury the Aveakness of the evi- 
dence against the accused, and the ])osi\»ility of other persons being the guilty )).ir- 
ties, does not amount to a possitive misdirection. Where there is some evidence to go 
to a jury, the Court cannot interfere. Thevc must be a misdirection nr some error in 
law. The case commented on, however, is unsatisfactory. 5 IF. R. 13. 

237. Hold that it was no misdirection on the part of the Judge in not calling 
ll]fO attention of the jury, clauses 1 and 2 of S. 100 P. C. when he ])aiiicular)y called 
their attention to clause G of that section. 17 IF. li, 45. 


238. Though the Sessions Judge ought not to have made any remarks as t<i 
Avhatthe witnesses for the defence stated themselves to have heard, this slight error 
was held not to amount to a misdirection. 5 IF. R, 1. 

239. Where A deposed that he and R were 4 days in company at M, and tlie 
Judge charged the jury that if they found thatK was not in company Avith A during 
those 4 days at M, but was at S, it did not matter whore A was, because it was clear 
that he could not have been in company Avith li at; M, and must therefore have 
given false evidence when he said that he was during those 4 days in such company 
at M. Held by the majority of the court {Seton Karr J. discsentiny) that there had 
been no mis-direction. 7 IF, R, F, B. R. 105. 

240. Conviction and sentence set aside (Glover J, dissenting) as to two of the 

prisoners on the ground that there was a misdirection to the jury, because tlm Judge 
in summing up omitted to advise the jury not to convict upon the uncorroborated 
evidence of an approver, and because ho treated as corrol>orative that Avhicb was no 
corroboration in law. 8 TF, R, 19. ^ 

241. In giving a warning to a jury not to disbelieve a mass of otherwise cou- 
Bistent evidence, because in one or two minor and immaterial points the witness 
made different statements, a J udge exercises a Avisc discretion and affords no ground 
for the objection of mis-direction to the jury. 1 TF.I^.l 7. 

242. Held, by the majority of the court, that the omission of the Judge to 
enter into details regarding the identification of stolen property, does not amount to 
a mis-direction to the jury. 1 W, R. 27. 

243. It is no mis-direction for a Judge to tell the jury that, if the prisoner 
could not prove how he became possesses! of certain articles (however small in value 

^See S. 255 N. Cr. P .C. t See S, 283 N. Cr. P. C, 
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and common in nsfi tlicy may liavo been), it was thoir duty to onviefc liini, for tlio 
]»rt*suinptioii in such a ease was legally valid tlmt he knew that the property had 
been nnlawfnllv ac(|uired tfec, the Judge drew the atteiiuluii of the jury esj>ecially to 
the defence. 5 \V, R 3. 

214. The ])risoiicr retracted his statement when read over to him and said 
that he was compelled to make it. The Judge, without, making any empiiry or tak- 
ing any evideuet^ on the point, submitted the prisoner’s statement to the jury as a 
confession. Held that the Judge was wrong in so doing, and that he should rather 
have charged the jury not to accept the prisoner’s statonieiit as a confession. 4 11 A\. 1. 

245. There is no mis-direction in a case of false ovidmico on a J udge pointing out 
to tliojiiry the contrast Uetwoeu the evhleneo for the pr{)S(iculion, and the course' fol- 
lowed by the prisoner (^lUiinely a siin[)lo denial of the charge ccjiipled with a refusal 
to examine the witnesses in attendance^, a(» long as the Judge left it to tho jury to 
deedie between tlie (»p[)OHiug statements, and to credit which ever they thoughl most 
Avurthy of belief. 2 IT. li. GO. 

240. Where a Sessions «Judge l(*ft tlie jiiry to di'chlo upon tlie age of a girlVho 
had been kidnapped, merely aiding thorn witli his own opinion in which they express- 
ed tlieir concurrence — Held, that there was no mis-diroctioii to the jury. 7 22. 

247. Tho statement of a Jndgo, wdio presides at a criminal trial, is, upon a cnao 
reserved under the 2r)tli clause of the Charter of tho High Court, or upon a case cor- 
titiod by the A<lvo(*ate General under its 2Gth clanso,conclusive as to wliat has pas-sed 
at tlic trial. j\either the allldavits of bystanders or of jurors nor tho notes of couu- 
sol or of short-luind-writers are admissible to controvert tlio statement of the Judge. 

It is in tho discretion of tlio Judge, who presides at a criminal trial, whether or 
not lie will reservo a point of law for tho opinion of the High (’ourt, and such 
discretion will not lie rcAiowed by the High (joint, sitting as a C’ourt of Hoview,iiifder 
clause 2G of the Letters 


Semble, Non-direction by a Judge is luA h matter upon which the Advocate 
General should grant a ceitilujate under clause 2G of tho Letters Latent. 

In considering whether a .ludgo has mis directed tho jury, the tenor and general 
effect of tho wholt; sununiug up should be looked at, and if, upon the whole summing 
np, the court is of o])iuion that substantially tho proper direction has been given to 
the jury, it Avill not interfere, though tho Judge lias omitted to direct the jury ex- 
pressly on some iin[)ortant point. 10 li. 11. 75, 

218. Tho High Court will set aside tho verdict of a jury only in such case.s in 
which, by a mis-direction to tho jury, tlio accused has been miitcrially prejudiced, or 
where has been a failure of Justice, li) \V. li. 71. 


249. Tho verdict of the jury was reverged on the ground of mis-direction by 
the Judicial (aAmmissioner ill not having left Uie cause of death and the prisoners 
connection wuth certain attempts at britfery as questions for the consideration of the 
jury. 7 IF. R, 2. 

250. A verdict of guilty of dacoit* against certain of the prisoners set aside on 
the ground of mis-direction, the Judge having omitted to point out to tlie jury the 
danger of relying upon the uncorroborated testimony of accom])liccs. C W. 11. 17. 

251. In a case in Avhich the accused were charged with murder (S. 302 P.(b), 
culpable homicide not amounting to murder (S. 304: P. G.), and voluntarily causing 
grievous hurt (S. 325 P. C.) the Sessions Judge at the trial added a further charge 
of house-hrealdng by night in order to the commission of an ofibuce (S. 457P.C.). The 
jury unanimously acquitted the pi’isoiiers of tho three original charges, and a majori- 
ty of the jury (four out of five) actpiif ted them also of the last; charge. The Ses- 
sions Judge agreed w’itli the verdict of the jury as regards the throe original cliarges, 
and recorded a formal order acquitting and discharging the prisoners on these tiiiec 
charges, lie differed from thy majority as to the fourth charge, and referred the 
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case to the High CJonrt under S. 203 N. Cr. P. C. Hold, tliat where (aa in this case*) 
the Seasions Judge has approved of a verdict on certain cliarges, and finally acquit- 
ted and discharged the accused as to these charges, the High ("ourt cannot under S.2G3 
convict on the facts on these very charges. That section seems to contemplate only 
a case in whicli, without recording any order of acquittal or conviction, the Sessions 
Judge refers the whole case. 

As there was nothing in tliis case to show on what grounds the majority of the 
jury acquitted tlie prisoners on tlie additioiuil cimrge, and as the Sessions Judge 
agreed with the unanimous vor<lict as to the tliree as original charges, the High Court 
presumed tliat the reason wliich weighed with the majority of the jury in finding the 
prisoners not guilty on the additional charge must have weighed with the whole jury 
in finding them not guilty on all the three other charges, and accordingly the court 
could not set aside the verdict of tlie majority on the last count without lu actieally 
finding directly in the teetli of the verdict of the unanimous jury uii the first three 
counts. 20 ir.jR. 73, 74. 

»252. The power of setting aside convictions and ordering new trials, for any 
error or defect in the summing up, will bo exercised l>y the High Court only when 
the Court is satisfied that the accused person has l>een jiiejudicod by the error or 
defect, or that a failure of justice lias been occasioned thereby. 5 W, 11. SO. 

253. The High Court will not alter a conviction by a Sessions Court aided by 
a jury, on a charge only triable liy a jury, to one of a nature not triable by such a 
tribunal, but will annul the proceedings, and leave tlio prosecution to take fresli 
proceedings against the prisoner ou any other cliargc it may be advised. 5 i>. 11. 56, 

DUTY ( oj jury ) 

254. It is in the province of a jury to weigli the evidence as to the truth or 
falsify of the evidence, and to Judge of the intention. 3 W.ll. 58. 

SEPARATION ( of Jury ) 

255. By the practice of the Sujireme Court at Bombay before tlie Indian 
Penal Code came into ojieration, on a trial for treason or felony tlio jurv (as in Eng- 
land) was kept together during the night under the cliargo of officers of tlio court ; 
blit on a trial for mia-demcanor it was in the discretion of the Judge wlietlier they 
ahoiild be kept together, or allowed to return to their homes for the night, the latter 
being generally done ; and afttii the code came into operation, the practice continued 
the same, as well in the Supreme Court, as subse^piently in the High Court ; the 
Judges applying the Ituhj by determining whether the offence under trial would by 
the old law have been a felony or a mis -demeanor. 

Where the Judge, on a charge under S. 467 P. C. permitted the jury to separate 
on the first day of the trial and before verdict: Held that the exercise of his discretion 
was not a matter to be re\iewed by the High Court under S. 26 of the Letters 
Patent, there being no error in any point of la'w ; as the offence charged was only a 
mis-derocanor under the law in force before the Indian Penal Code ^took effect. 3 
B. li. 20 , 

UNANIMITY {of jury) 

256. When a jury are not unanimous, the Judge is not bound to summon a 
now juiy, 1 T7, E. 41. 

VERDICT {of jury) 

257. A Judge ought not to put questions to any of the jury as to his reasons 
for the verdict he has given. T7. B. 50. 

258. In a trial for robbery, it is competent to the jury, if they disbelieve the 
evidence as to the assault {i. e, as to the circumstances of aggravation) to bring in a 
verdict of guilty of theft. 2 17, i?, 13. 
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250. Tlie Jaw does not prescriLo any specific form in which the jury are to re- 
turn their finding', and tlicy are at liherty to deliver it in any form which they think 
fit. If that finding is not exhaustive as to the facts in issue which go to nmke up the 
oharge or charges, it is comjietent to the Judge, and is indeed his duty, to put such 
questions to tliem as shall elicit in complete finding. 14 TK. 59. 

2C0. A jury may he satisfied with a minimum of proof, and it is beyond the 
power of the High Coiii’t in sucli cases to iiitorforo with its verdict, Imt when there 
is nothing wliich cun, if believed, aniount to proof the case should not bo put to the 
jury at all, as a verdict of guilty cannot, under such circumstances, bo sustained. 16 
IK. R. 19. 

201. The finding of a jury that, although the accused killed the decoased the 
crime was not murder, not because it fell under any of the exceptions allowed hy 
law, but because the accused had no object in killing him, is not a legal finding and 
does not amount to a conviction of culpable homicide not amuuiiling to murder. 1 
IK, R, 50. 

202. Where a Sessions J^jdgo refused to accept tlio verdict of the jury acquiring 
the prisoner on the first count and finding him guilty on the second and required thorn 
to find the prisoner guilty on the first count, — Held, that the Judge has no power 
to control the juiy in tliis manner, ]»ut that ho should have recorded the finding on 
the first count as the verdict in the case, and sentenced tho iirisoner accordingly. 

7 IK. R, 22. 

263. Held, {L, S, Jackso7i dmenting ) that whore a jury returns a verdict of 
guilty or not guilty under the express direction of the presiding Judge, and such 
direction is bad in law. It is not competent to the High Court, on revision, to set 
aside such erroneous direction, and therefore to quash the proceedings and order a 
new trial. 11 IK. R, 29. 

264. Where a jury convicted a prisoner contrary *to the charge of tho Sessions 
Judge, which charge was held by tho High Court to have been a ])ropoi* charge, tlio 
High Court, refused to interfere, although it concurred w'ith the Sessions Judge in 
thinking that tho verdict of the jury was not correct. Tlie case was one in which an 
application could be made to tho Govenment ; but as regards tho Court, the peti- 
tions were rejected. 18 IK. R. 45. 

265. Tho prisoners were tried under S. 330 P. C. ( for voluntarily causing 
hurt to a girl ) and under S. 348 (for wrongfully confining her), circumstances of 
aggravation were alleged, as lifting up and using a sword, of lowering the girl into a 
well and of pricking her with thorns, Tho jury in their verdict stated that tliey dis- 
believed those allegations and also the charge of illegal confinement, but that they 
believed that some slaps had beeu given. The Judge then asked the jury whether 
they convicted on either, and, if so, which head of cliarge. They answered that they 
believed the prisoners had beaten the girl, and that they convicted them under S. 
330. Held that tho question put hy thjf Judge to the jury was a proper one, and not 
one of law. The conviction was nphcll. 

Such a case is not governed by tne Eule of English Law as to special verdicts. 

8 B. Z. R, 557. 

266. If a Sessions Judge thinks that a jury is wrong in convicting a prisoner 
df culpable homicide, and not of murder, though he cannot interfere with the find- 
ing, he may sentence the prisoner to transportation for life instead of to 10 years, 
transportation. 1 IK. It 19. 

MAGISTRATES {iummons cases triable hy) 
adjournment iV, Cr. P. C. S. 208. 

267. In a trial held under Chapter 15 0. Cr, P. C., it ^ not an irregularity to 
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adjonni llie trinl niidor S. 209^^ for tlie ]mrpoRC of nnowdoo tlic accused to secure tlio 
nttciidance of liis w itnesses. As a general rule, a prisoner should liave his witnesses 
present on the day of trial, IG W. Ji*. 21. 

268. Tlio Deputy Magistrate’s order dismissing a case for default (after rc- 
jKjated uiinecessaiy adjouniuients and after the accused was put on his defence) upon 
a day to which no legal adjournment was made, was set aside as illegal. 16 W. R, 58, 

COMPENSATION . 


miEAOn OP CONTRACT ( amemh in case of ) 

209. An order directing compensation under Act XT 11 of 1859 is illegal. 
Such portion of the money advanced to the defendant as lu^s been appropriated to 
the fulfilment of the contract or as could justly be sot off against a part fidfilment of 
tho contract ought not to be ordered to be refunded. 4 Af. ii. Aj)]), 68. 

Compensation ( for loss or damage caused) 

270, The award of compensation referred to in S. 44+ 0. Or. P. C. should be a 
part^bf the sentence and oixler tnade upon a convictiou for an othmeo of tho nature 
specified thoixun, and should be found upon a statement of loss, damage, or expenses 
as the case niav l)C, ascertained at the trial. 11 IT. 11. 53. 

271. A Magistrate having jurisdiction is authorized by law in making an order 
under S. 270;}; O. (^r. P. directing the complainant to make amends to tlio accused, 
notwithstanding that the complainant is to take his trial for perjury. 15 W, R. 9 ; 6 
B, L. li 296. 


(’OMPENSATioN (aivardahk) 

272. Amends, under S. 270 O. Cr. P. (k, arc awardable only in cases triable 
by tliu Mil gistrato which a summons on complaint shall ordinarily issue. 5 B. IL 12. 

COMPENSATION {fiot awardalh) 

273. A line cannot be awarded as com[>cnsaLion in a case falling under Chapter 
11 0. (h-. P. C. 3 W. 11 GO. 

274. When, on a complaint being preferred to a Magistrate of an offence not 
coining witliin Chapter 15 0. Cr, P. (^, the Magistrate alters it so as to bring it nnd- 

* cr (Miapter 15, he cannot award compensation to tlic accused, under S. 270 O. (h*. 
P. C., the olience originally complained of not being ono for whicli compensation 
can be awarded, 7 B, R. A. J. 58. 


CONFINEMENT, WRONGFUL ( amCinU ill COjSe of) 

285. Amends cannot be awarded in a case of wrongful confinement 7 W. R, 
11;17TK. 11 1. 

CRIMINAL FORCE AND THEFT OR BOBBERY (amends in cases of) 

276. An award of compensation under S. 270 0. Cr. I\ C,, was set aside as 
illegal in a case of criminal force and theft^or robbery, because the cliarge was in 
])art one of theft or robbery, which did not coiie under (chapter 15, and because cri- 
minal force really was used to the coinplainanr. 18 IF. R. 6. 

DAUOITY (amends in case of) 

277. The Sessions Judge should record under what section, or on what 
grounds, he orders a portion of the fines inflicted on prisoners convicted of Dacoity to 
be made over to the camplainant. 2 IF. R. 58. 

DEFAMATION ( amends in case of) 

278. Compensation is not awardable in cases of defamation in which the com- 
lilainant admits the more serious charges complained of. 1 IF. 11 6. 


S. 208 N. Cr. P, C. + Sec S. 308 X. Cr. P. C. t See S. 209 X. Cr. l\ C. 
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FALSE ciiAiiGE OP THEFT (amemls in case of) 

279. Amends cau not be awarded for a false charge of theft. 2 IF, i?. 57. 3 
IF. n. 70. 

2(S(). Although S. 270 0. Cr. P. C. forbids compensation to a person falsely 
and v<*xatiously charged with theft, yet the law does not prevent a^ Magistrate from 
fining an unjust accuser. 1 IF. ii. 1. 

FALSE COMPLAINTS {amend ill Case of) 

281. S. 270 0. Cr. P. C. (authorizing tlie award by a Magistrate of amends in 
cases of false cumjdaiiits) aj)plics only to coiu])hiintH made and cases tried under 
t'li.ij)ter IT) ()f the Code, and is limited to cases ])unishal)lo under the Penal Coda 
with iiu[>risonment for a period not exceeding six months. 8 IF. 11, 5*1:. 

VlUVOLOUS PKOSE(JUTIoNs](rfc/a^l^</s. 5/ Case of) • 

282. S. 270 O. Cr. P. C. applies only when a complaint of an oflence, triabla 
under Cliii]>ter 15 of the Code, is disinis.scd. G J/. 11. App 49. 

28.‘>. S. 270 0. Cr, P, does not apply to complaints under a special few, 
but only to complaints triable hy the Magistrate and jmuisliablo under the Penal 
Code with. imj)risonnieiit fora j)eriod not exceeding six months. 14 TF. R. 116. 

281. The power of Magistrates to award compensation to accused persona 
against whom frivolcnis and vexiitioiis coin])hiiTits have been made, is not confined to 
Complaints l)i‘ouglit under the provisions of the Penal ('ode. 4 N, W , 1*. It. 94. 

28.)* ^Magistrates have no jiower to award fines to accused as corny>en8ation, 
for frivolous and vexatious ])ros(‘cutions, exce])t in cases in which a suniinons oa 
com[>laint shall oidiuarjly issaie. 1 //. R. J. J. I8l. 

28G. Under S. 270 O. (h\ Ih (h, a Magistrate dismissing a com]>laint as frivp- 
loiirt or vexatious can only awMi d a sum not exceisling Ks. 50 to the accused by ^ay 
(){' comprttHillon^ and cannot iuijiose it by way of ////,(?, nor can ho directly seutenco 
tlie roinjdainaut to iinprisoiiuKuit in default of imyinent. 2 A'. IF. 1\ R. 430, 

287. A ]\rtigistrate is not authorizod under 8.270 to awaird compensation from 
the coin jdaiiiaut to the accused in reK[>tM*t of an unfouiuh'd charge brought against 
such imcused of heiiig a person of bad Character or reimte. 2 N. (F. P. R. 447. 

288. Tlie lligli (.\.)urt refused to inteiferc with the ordi'r of a IMagistrate find- 
ing ooniplaiuants under S. 270 O (h\ ( /., when it ajipean'd, afUu* due enquiry 

by the Magistrate, that the (lomplainants had laid claim to large juminas in a chur 
witliout possessing aii}" documents to prove their rights. 11 IF. R. 10. 

289. Whore a complainant prefers three cliargcs of thrive distinct offences, 
two of whicli ai'o otiences Iriahle under c. 15 and one under c. 14 O. Cr. P. C. a Ma- 
gistrate may award amends to the accused urKh‘r 8. 270 of the Code, if 'he considers 
he charge with reference to the cases under c. 15 to have Iieen vexatious. 13 IF.A.39, 

jiousE-iniEAKiNci( in vase 

290. Amends cannot be awarded In a case of house-breaking by night or theft. 

7 TF. n. 12. 

HURT, CAUSING ( amends in case of ) 

291. On a reference of a Sessions Judge, an order made by a Magistrate un- 
der S. 44 0, Cr. P. C., awarding compensation lo the complainant out of a tine in- 
flicted for causing hurt — reversed : as there was no evidence on the record to show 
that ‘doss” Avas caused or that “ any special damage of a pecuniary nature resulted’’ 
to the complainant liy the olFeuce. 3 11. R.A.J, 43. 

202. In a trial for causing hurt, the Sub -Magistrate awarded compensation to 
the h‘i-"j.di.ut for a frivolous and vexatious comjdaint under 8. 270 : Held, that the 
section did not apply to such a case. 5 JL ih Jpp, 40. 
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LABOR, UNLAWFUL coMPULSARY ( amouh in case of ) 

293. Amends cannot bo awarded in a case under »S. 374 V, C. (unlawful com- 
pulsary labor) which comes under Chapter 14 0. Cr. P. C. 5 \V. 11. 1. 

MEASURE {(f covij>ensaiio7i) 

294. Fifty rupees is the measure of compensation awai‘dable from any com- 
plainant, irrespective of the number of accused persons. 8 IF. 7i\ 54 ; 14 IF. i7. 75. 

295. The compensation awarded undor »S. 41 0. Cr, P. C. to the, ])erson injur- 
ed ill consideration of the loss which ho has sufltn ed, corresponds to danKtfjes aw^ard- 
ed in civil proceedings. 5 TF. 11. 7G. 

MISCHIEF ( amends In case of ) „ 

r 290. The Joint Ma gistrale was ludd not comixdcmt to dirret undpr S. 4 1 0. 
(h\ P. C. that a jiortioii of a tine iiiHicted unden* S. 431 P. (!. l)t' ]>aid to an Atneou 
for the purpose of paying the (*x])(inse of his d(‘j>ut!itiou to rc'sCoro the land-marks 
wliich had boon destroyed by the 0]>])ositc f>arty. b IF. I\. 93. 

MURDER [amends in- case of) 

297. Compensation undiir S. 4 4 cannot be awarded to any one exeejding Iho 
person w'ho has directly suffered by the offence. It cannot lie given t( the heirs of 
a l)erson who has been killed. 10 IF. 11 39. 

298. An aw'ard of coin])ensation to tlio widow of a person who died in conso- 
cpience of a fall into a ])it, negligently dug by the accused, Iruui tluj line iin]»osed on 
the latter, is illegal. 7 JJ. IL A. J. 73. 

THEFT ( amends in case of ) 

299. Amends cannot be aw%‘irdcdin a ease of th(‘ft. G TF. Ab 55; 7 TT^. 11, 40. 

300. Wliore loss is occasined to a penson wdiose pro])erly lias Ixhui .stoJim, it is 

not illegal for the trying Magistrate to aAvard ])()vlion of tin' fm<‘ inj1if't(‘d on the ac- 
cused as amends to tb(< ovMior of such jiropcirty, although the stoh'ii ])roperty is re- 
covered and restored to the ()wne,r. 5 1). 41. 

301. Ill a case in wdiich the accused was charged with ba\ing sfMl<'ii a ponv, 

ITljr* ^ C»l* 

the JMagistrate sent(‘nced the accused to imprisoninent, and awaidcd a line of I’s. 25, 
wdiich lie ordered should, if realized, be jiaid over to the comjilainant, diri'ctiiig at 
the same time that the luinyshouhl be restored, to a third ])arty, by whom it had 
been jiurchased bonafde at a ])ublic sale, the Magistrate ndyiiig on S. 418 N. (b*.P. 
C. and oil the rule of English Law prot- '^ting a buna- fide jnuchaser in inark(d overt. 

The S(‘Ssions Judge considered that 8.418 was not intended to sujiersede S. 108 
Act IX of 1872, and that, as under the latter law, the ])ropcrty in the jxmy did not 
pass to the third ]>arty, purchaser, the pony should have been restored to tln^ prose- 
cutor. Held that the fine ofPs, 25 imposed upon the pri.soncr could not lie pai<l over 
to the comjilainaiit, either under S. 418, or uj^jdcr any su]>]X)sed rule*, of law relating 
so|i;s O'! in market ov(Tt, and that if any suclljOiihu' could be inadi‘. it woidd be un- 
der S. 308 of the Code. The order so far asbt directed that the lino be paid to the 
complainant was accordingly set aside. 20 TF. li 38. 

cojirLAiXANT o/) N. Cr.r. C. 205. 

302. The Deputy ^Magistrate did not net illegally in dismissing the case when 
the complainant did not appear on the day fixed. 3 TF. H, 3G. 

^ 303. Where a Magistrate dismissed a com]>laiut in default under S. 250 0. 

C r. P. (\ and fined the complainant under 8. 270, the fine was remitted and ordered 
to bo refunded. 1 7 TF. R. G. 

304. In a case falling under Chayder 15 (). Cr. P, C., aDeyuity Magistrate has 
310 power to dismiss a complaint on account of the non-attendance of complainant, 
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e\ rn if fi summons, iusload of a ^va^^allt is issued iu tlio fust instance requiring th« 
atteiulance of the com}>l;iiii.‘Mit. 10 IT. A*. 31. 

3or>. A I)t'])nl.v Ma'^ihtiMto has no pow^(*r to dismiss in default of pmsoention 
a clinr^’o lafd, under S. 317 F. C., of wrongful continouiout for the purpose of ox- 
tortiii'j; monev. 

AVIhmv the evidi'iico of a [)ro.secu1ov and his witnesses is taken in the ])resenco 
of the ai'cn-^ed, and the ease is ]>ost])on(slhv the ooiut for the evideiieii of witnesses for 
the dtUeue >. the ease oiij,'ht not to he dismissed for default of prosec-utiou if, on tho 
day to uliieli it lias la'en postponed, the j)ros(‘cutor is not present. 13 IF. li. 37. 

AFluse the (h fault of complainant’s witnesses was caused by tho Deputy 
iMa'OstraU* shiluiia his eoiirt to a plae** ditl\‘reut from that uamiid in tho snmmoiis : 
Held that it was irregular 1- > throw out the case without gi\inf^ Iheiu a second of- 
j»ortimity c»f a]>pcaring. 5 IF. 11 ol. 

rUOtJKDURE. 

DPiNi VL OF VINT ^pnu - ,f inr on — hi/ ) N. Cr. r. C. 207. • 

r»07. In a ca-^e uuilei* rhaptcu* 15 O. (’r. V. (\, it is expected that parties will 
bring tiudi' own w^tul‘s^(‘s with them. Jl they reipiire th(» attendance of any witness, 
they Nhould apply to the j\[a gist rale, to cause his atteiidaiiet*; and wliere they do not. 
so tipj>ly, it is siitlicient if the Magistrate record in liis judgment the siiljstauce of 
the (h ieudaiit’s answer. 10 IF. Jl. Hi. 

30^. When an accused pL'rsoii denies the truth of th(‘. oom]>laint made against 
liim, the Magistrate ought, unde,r kS, 3(53 (). ( h*. P. F. to hoar the complainant and 
his V ttiesst\s iii siijiport of the coinplamaiit and also the accused and his witnesses. 
G IF. /;. 75. 

300. S, 30(5 O. (5'. P. f \ only requires the IMagistrate to liear siicli witntfsaes 
as the accused shall jiroduce in hisd-'feiiee. 4 II. 30. 

‘•10. \Vli<>n‘ ill a trial liefori; him a .Magistrate refiisisd to examine or ])iit upon 
Ills o;itli a wiln'‘ss trnOerrd hy the aecusiMl, it was held that the refusal was altoge- 
ther irregular ami illegil under S. 2f)i> (). (’r. V. (’ , and had pi‘(*jndiccd the prison- 
er, wlinse coLi\icUon was Iherefjre ])uashcd. 13 IF. Ji 78. 

.lUL’E sToiiiNu, IX A wAiir, HOUSE wiTiTOUT i.I(m:n<'u [ proi’cduj'e in r(un of) 

311. IJef.uc a c.>n\iction for storing jute in a warohoii.se without a licence can 
ho had under 8. 4 Aet JI A». th) of J873, proceedings should ho taken under tlie pro- 
visions of Chapter 15 0. t^r.P. C., as reipiired by fS. 34 of tiie, former Act. 19 WJ{. 4. 

]\IA(j}ISTRATFS { vmrmnt rrr.ses iriahle by ) 

DENIAL OF coMi’i,AiXT ( proccdavc Oil — by acni.sed ) 

313. In a case ajiparciitly coming under Chapter 14 0. Cr. P. C., where tlie 
cem])lauiant has deposed on solemn aililmatioii, the meri^ d(*nial of the accused proves 
iioiiiing. The compiainaiiFs N\itnessesfliould be examined and tlie investigation 
proceeded with. IG IF. li. 50. 

DisciiETiuN {of Mar/htrate) 

31 3, Tho cour.s*^ 1 ikon hy a ^Magistrate before pro[>aring a charge, under Chapter 
11 o. (‘r. r. ( must dopeiid iqion the circumstances of each case and the Magistrate 
should exercise Jiis discretion iu the matter. 3 Ai. 11, Ayy, 2, 


PLEA. 

314. Voluiitary intoxication is not a valid pica for an offence. 5 IF. 7?. 79. 

315. Au accused should ylcnA hy his own mouth aud not tlirough Iiis COi^|iael 
or pleader, though his counsel or pleader may at the proper time address the court 
on his behalf. 15 IF. 11, 43. 
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AUTREFOIS ACQUIT {jpUa of) 

31 G. To render a formal acquittal or conviction a defence on a second trial, tho 
offence must, according to S. 55^ 0. Cr. 0. be the same offence, pris<)ner 

was charged with having forged pottalis. A and B hea-ring tlie same date and adduced 
in evidence by him in the same suit. No mention of any cliarge as to pattaU B 
was made in the order of commitment ; and the prisoner having been acquitted on 
an indictment for forging pottah A, it was held V)y tlie majority of the court, (f 'Ltrk- 
hy J. dUsentiny) that the plea of autrefois aequii was inadmissible on a subsequent trial 
of the prisoner for forging pot tab 15. 7 W. IL F. B. It. 15. 

GUILTY {plea of ) 

317. Where a prisoner pleads guilty, his conviction upon that plea is valid, 
although there are no Assessors. 10 W. U. 43 ; 2 JJ. L. It. 23. 

318. Where the accused pleads guilty before a Sessions Judge to a charge of 
murder tho Sessions Judge night either convict liirn on that ])]ea of that cliaige, or 
proc\.ed to try him on the evidence, but he cannot without trial convict, the accused 
of culpable homicide not amounting to murder to which offence the accused did not 
plea guilty. 13 IF. U. 55. 

GUILTY, NOT (plea of) 

319. Where a prisoner pleads guilty hut goes on to say that he did not commi 
the offence with which ho is charged, the plea is really one of not guilty. 1 1 IF. A*. 5 3 

320. In a case of causing grievous hurt to B, the ])risoner; on having tho 
charge read to him, made a statcunent in which Jie stated that lie liad had a quarrel 
with B, and struck him twice with a stick in anger: Held, that the Sessions Judge’ 
w^s wrong in treating this statement as a pica of guilty and in convicting thereon, 
and the conviction was quashed and tho case remanded for trial. 11 IF. Ju (j. 

JURISDICTION, WANT OF ( plea of) 

321. A pica of want of jurisdiction may he taken in the High Court, tliougli 
not taken below. IG IF. It. G9. 


322* Tlie case of a prisoner accused of tlie offence of attempting to cheat by 
personation was referred lor trial by the District Magistrate to a F. B. Magistrate, 
■who, without a conqilaint being made to him, convicted and sentenced the prisoner. 
The conviction and sentence were confirmed by the Sessions Judge. Ou iifqdica- 
tion to the High Court to annul the conviction, on tho ground iJiat tlic F. P. Ma- 
gistrate, had no jurisdiction to try the case, the court refused the application, as the 
question of jurisdiction had not been raised before the Sessions Court. 4 B. li. 33. 

REFUSAL {to plead) 

323. Where it was not shown tliat there were any witnesses forthcommiug for 
examination other than those whom the ^^ssions Judge did examine, the court 
refused with reference toS. 3G3t 0. Cr. P. 12 IF. It. 73. 

PUNISIIMBNTS. 


DEATH. 

324. Capital sentence should bo pronounced on a conviction for murder even 
if the accused be pregnant, although the execution of the sentence should be differed 
till after delivery. 15 IF, B. GG. 

325. A woman, being quick with cliliJ, is exempt from capital punishment, 3 

W. B. 15. 

326. When murder is committed in tlie commission of a dacoity, every one of 
the persons concerned in the dacoity is liable to he pimislied Avith death. 2 IF. A. 39, 

fSee S. 460’n7 Cr. VTcT t « ^ K 23G"A~2^38~N.X^irT. ' 
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CONFIRMATION {of sfiitmcc of iknfh) 

527. Tho fiict that excopt death no punishnnMit more severe tliiin that which 
the prifconer is uiKle?*£(oing at the time of tlie eom.nissLon of tlie offence ran Ih' inflict- 
ed is not of ir-solf sulfuient to justify’ the court in condemuing iho convict to death. 
19 W. 11 G8. 

MITIGATION {of spnl^iirc of death') 

328. A capital sentence mitigated in tlie case of munh'r committed wliilo u n. 
der the influence of provocation Ciiuscd Ly an intrigue with tho wife of tlie priaoner- 
1 W. K 4G. 

FINK. 

329. A scntonco must im])ose a Kpe<-iflc fine on each prisoner. 5 ?»/. Zi. App. 5, 

330. Fin(^ alone is not a legal sentence for a prisoner convicted under S. 3 4? 

r.C. l Jl. K A. J- 39. 

331. On a conviction for theft in a dwelling house under S. .380 P. 0., fine 

cannot Ix' sul)stitute<l in liew of imprisonment, though it may be added to irnprigion- 
merit. IG W. Ji. 18. • 

332. The d(‘scription of fine which it was tla^ object of S. G3 of the Penal 
Code to prohiliit, was a fine which if wouM he impossihh^ or very dlfficnlt for the 
accused person 1o ]>ay, or wliolU disproportioniHl to the character of the offence. 

Qvere — AVhether S. G3 lias any aindicaliou to fiiK's inflicted by a Magistrato. 
7 W. IL 37. 

i')A(^orTY {Jhie in ra^e o f ) 

333. A sentence of fine only is illegal in a case of dacoity. G W, It 54. 

ij:vy ( ofjlne?) N. Cr, V. C. S. 307. 

334. The provisions of S. G1 0. (h*. P 1^. do nob M]>l>ly to fines imposed under 
Act XXT of 1850 ; siieh tines cannot be levied by distress and sale of the oflendoPa 
jiropcrty. 8 I). L, Ji. App. 47, 

335. S. 31 Act AVIII of 1854 jirescribes ilie mode in wliich fines levied un- 
der that Act, are to he recovered, ft is only on tin* return of tho warrant of dis- 
ti ess unsatisfied, or on the Magistrate being otherwise satisfied that no suflicieut dis- 
tress exists, that imprisomneiit can be im])oscd. G M. 11 App. 37. 

33G. In every oa.se in which tin offender is sentenced to fine, the court which 
sentences the ollender may issue a warrant for tho levy of the amount by distress 
and sale. 9 W. 11, F. Ji. H. 5(1. 

337. The successor in ollice of a Judge or Mjigistrate may levy a fine imposed 
by his predecessor. Put the coiirc which levies the fine must be'thc same as the court 
which imposed it. 9 \V. 11 Ji\ ]}, U, 50. 

338, On a reference as to vvlict]icri.he restriction for the recovery of fines to mov- 
able property applied only during the fifetime of the offender, and whether the fine 
could after his death be rccov(;r(*d, undr S. 7(> P.C., from his immovable firoperty, 
the court was of opinion that tlio law had only provided for tho distress and sale of 

movable property, and that there was no way in which immovable iiroperty could 
be made liable. 5 JJ. 11, G3. i i 

+ WJien a fine is imj) 0 .sed in addition to transportation and the whole or 

par 01 the fine i.s levied, it is rhe duty of the Se.ssioiis Judges to inform the autho- 
rities at Port Plair of the fact. 5 JI. li App. 4 1. 

FORFKITUllE {of 

. English Law ot forfeiture of the p.'r.sonal property of ]>ersona com- 

mitting suicide, if ever applied to Europeans in rudi!i,wa 3 nob applicable to Natives. 

Whether the law had existence as regareb Europeaijs in India. 8 W.R. 14. 
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l41. S. C2 P. (y, wliich ])rovi(le.s for forfoituros, limits ihom to cases wlion tlie 
parties shall have Loeii traiis 2 )orted or sentenced to iinprisoniiiont for at least seven 
years. 8 li'". TL 35. 

342. Where a zemindar was convicted of wron^^fiilly keepinej in confinement a 
kidnapped j)erson, and wa,s seiite.nced to tra?iS])ortiition )>y tlui Sessions Judge, who 
added a sentence of forfeiture of the rents and pndiu of the jirisonorts esUit(‘s under 
S. 62 P. C. the High (>ourt s(‘t aside tin* sentenci* under S. (>2 us too severe. That 
sentence should be in lUoted for oflenoes of the most atrocious kind, or for ofFonces 
committed under the most aggravated circnmsfnnei's. 12 W. li. 17. 

Ansi'ONnixcJ uKFKNDEII (forfeiture (\f ]n'operh/ of) 

* 

343. Forfeiture of ^iroptu’ty of an aiiseonding otfendiu*, who apjiears within two 
years from the attachment of his ]>ro])(u ty, should not bo carried into elfecb until 
after a regular eiKjniry into tin; causes of tin*, olfemler’s abseiici’. 3 W. IL 03. 

344. The property of an Hocused who had absiiomb'd, having beim atiached af- 
ter {he usual proclinnation, and niad(5 ov<‘r to Government, it was held that under 
the circumstances of this ease, it wms not neee^^ary, w}j(m tln^ uccmisimI n'turned and 
applied for the property, that th<; (/overniiKuit slioiild adduce (ividenco to prove that 
the accused had absconded or that the legal formalities of the proclamation had been 
duly attended to, as the aecsised <lid not deny the attempt to arrest him or the issue 
of the proehunation. 0 W. JL 27. 

345. The High (^mvt cancelled ‘i previous ord(‘r made by it (under an error in 
law caused by a nu.sro])resoni;ition of ilui facts ) diri'cc.iiig the resloralion of the mov- 
able property of a prisoner wliieh was under all ichment ; the court not having boim 
informed at the time that the ]>rt»]>oi ty in <ju<‘stioii had, umler S. PSf’'' of th(‘ 0. (h\ 
P,. C., been declared to be at tlie disposal of (Joveninuuit. ]b*o[)Prty so declared to 
be 'a't the disposal of Government can only be ri'stored by Government. 18 W, 11. 34, 

346. In order to lay a sutlici('nt foundation for the issue of a ])roclamation 
tinder S. 183, t and the accompanying order of atlaclimont under S. 181 O. (Jr. P. C., 
the Magistrate must upon sonu^ ,snlli(!icut mati'ri.ils find judic.ially that the person 
against whom the ])roclamatiou is to be issued bas absconded or conceal (ul himsidf for 
the purpose of avoiding the service of the warrant of arrest previously issued a- 
gainst him. 

The period of thirty days which is prescribed in S. 1 S3 as the mininnmi period 
within which the jiersou is to be re(piire(l by the proclamation to apjiear, was in- 
tended by the Legislature to I'un from the date in which the i>ublicatioii in tho 
mode prescribed by the same section should be effected. 

7^he declaration of forfidture directed to be made in S. 184, if not made before 
the person alfected by the {iroclamation has come in, or lias been brought in, ought 
not to be made at all. 6 AJ 73 ; 19 W. 11 . 12. 

347. S. S. 183 and 181 0. Cr. P. G. dt' not apply to ofFonces punishable with 
imprisonment extending to six months only^^ 

There is no rule which r(‘quir(\s a Ma'd4rtito to satisfy liimsGf that a party has 
absconded, before issuing a jn'ochimatiou, but tho ])!irty. ou suing to recover his pro- 
perty, may prove by evidence that he had not absconded. 3 W. 1{. 34. 

348. Before a IMagistrate proceeds to declare attached pfo})erty forfeited, ho 
should take evidence to prove, compliance ^\Ltll tho formalities laid duwm by law 
with regard to proehunation. 3 W, 11. 34. 

349. An order of fovfoiUn'(' under S. 0, Cr. P. C. if substantially legal;, 
cannot be disturbed for an immaterial «;rror of procedure. 8 IP. Jl. 61. 
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CLAIMS {to attarhid pvopcrft/ o f (d'mouh'nf/ ojhider) 

350 . Tlie ])roj)er reiiK'dy of cltiinKints to pro[H‘rty uttuclieil as belonging to au 
•abscuiitling oifendi r is by a civil suit. 

The court declined to quasU such nn att:\olin\ent as made without observanco 
of the due formalities, being of opinion I hat tin* plea of informality could be corisi* 
dered on the surrender of tln^ fugitive, but cautioaeci tin' INEagistrate gainst u asald 
until the needful fornriUties were carried out. 7 IK. Jl. oG ; 17 IK. R. 10. 

IMPRISONMENT. 

3ol. Held that under Act I of ISGS S. cl. 18, tin^ Sessions Judge should 
have spiicified in lus warrant ulnMlier tin' iniprisonni *nt awai*d('d to a jierson convict- 
ed under S. SO Ai'tVlll oi li^T I should be simph* or rigorous, l)iit that, as he had oiuit% 
ted this at tlui ])Vo[)er tiun% simple inqivi^onmeut should now be set lorih ill the Sen- 
tence and warrant. IT IK, /.\ 3. 

3 . 0 2. (jftnY — Can a sciitenoe of lino bo substitut'd for one of im prison 

ir)TI\/C7. 

iMPitisoNMFNT {lU case.'^ of con me/ ton of certain offences) 

(’oNFi\i:.MK\T wuoNOFi'i;, TO I'.xToaT ( ' »N I’KssioN's J'c, {f III />r/sonnif tit in case of) 

35.'). A .scnteiieo of line oulv eannot be passi'd under S. 3 IS P. C. (wrongful 
Contineineiit to extort confession, Arc) ]»art of tlu' sentence must bis imprisonment. 5 
IK. li 5. 

FALSK cirAUCF TO iN.iL'HF ( iiii prinoinwnf in rnsc of) 

354 . A prisoner eouviet '(1 ninh'r the .si'cond clause ofS. Pll P. (\ sliould b® 
sentenced to imprisonment witli or without iinejand not to line aloni'. 1 /^.R, A,J 34., 

I'ALSIO STATFMFNT OX OATH To IM 1>.LI<; S?:UVAXT (I III /iriKOtlllirof lit C(fSe i)f ) 

355 . A sontenee under 8. IS [ P. (\ vv hieli awards no term of iinpiisonment itf 
illegal. I M. R. App. 18. 

11 MIT, MMrvoi's {iin}n'i.'''on menf in ni^r. of) 

35 G. Th(‘ ofli'uci' of <\au.sinir grii'vons hurt is punishable by imprisonment 
and tine, and not inq^risonimait or fine. :! IK. Ji 3:!, 31. 

JNTKIfHM’TJON TO I’MUJlJ SFJtVA.NT DI HIXO A JCDICIAL rilOCEKDlNO 

{t/ii/ii'iso](?jiG)tf In C(fsc of ) 

357. Tn a case of interrnplion t.o a ])nblic servant in a stage of a judicial pro- 
ciediug nnd(*r S. 2*JS 1\ CJ., a sentence of imprisonment cannot bo passed under S. 
1G3- 0. Cr. P. (), 10 IK. R. 48. 

SFKTDF, ATTEMPT TO COMMIT {iui prison liind In cnsc of) 

358. A prisoner found guilty, under S. 300 P. C. of an attenijit to commit 

snieide must be sentenced to some imprilonmeiit, and not merely to payment of Sk 
fine. 1 Jj. R, AJ. i. I 

CMPiiisoNMEXT {hi (ufanlt of jiai/mcnt of fine) 

359. S. 45t ^ Cr. P. C. makes ap])licaMo the ])ro visions of S. C5 P.C. not only 
to offences falling under that code as dofiiu*d in its 10th section, but to every cas® 
in wliicli a Magistrate lias jurisdiction under H. 21 of the O, Cr. P. (h 5 B. R, 61. 

3G0. Imprisonment in default of ])ayinent of a fine inflicted under Act VII of 
18G7^ S. 31, ought to be simple, not rigorous, 5 B. IL 43. 

361. Imprisonment for one month awardi'd in default of payment of a fine un- 
der S. 3 of the Salt Uevenue Act XXXI of 1850 was accordingly reduced to three 
weeks’ simple imprisonment. 5 B. R, Gl. 


8ce S. 8. 135 iSi 43G X. Cr.P.C. t8co S. 300 N. Cr.P.C. J See S.S.GJJrS N.Cr.P.C, 
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362. Additional imprisonrnrnt in default of })ayment of fine must be rigorous’ 
and not in transportation. 7 IV, 1 1, 31. 

363. In a case of assault, a sentence inflicting a fine of 50 rupees and awarding 
imprisonment fur one month in default of payment of tlie fine is illegal, with reference 
to S. S. 65 and 352 of the Penal Code. 16 IP. IL 42. 

364. The sentence of imprisonment passed in default of the payment of a fine 
inflicted under S, 290 P. C. (for committing a public miisauce should he one of sim- 
ple), not rigorous, imprisonment. 5 71. II, 45. 

365. Held hy the majority of the court { Srfoii Karr J. dmenihig ) that an 
oflender, who has undergone tlie full term of impri«onment to wdiich he was senten- 
ced in default of the ])aymentof a fine, is still liable to liave the* amount levied by 
flistressand sale of any movable proiaa-ty belonging tolnru which may be found with- 
in the jurisdiction of the Magistrate of the district, whether the oflicer who inflicted 
the fine issued any sjiecial directions on the subject or not. 3 IV. IL. 62. 

, 366. A prisoner was sentenced to imprisonment and fine, and in default of pay- 
ment of the latter to a further term of im])nsonment'. ' He paid a portion of the fine, 
but, tliat fact not having been cuimunicated to the Jailor, underwent the entire fur- 
ther term of imprisonment : Held that under these circumstances, the court had no 
power to order the fine to he refunded. 4 il. IL 37. 

COMMUTATION OF iMPinsoNMKNT {fordcfaidtmjio.ymcntajfuie) 

367. According to S. 3 Act XX III of 1860, a fine of Ps. 180 cannot bo coni- 
nuitod to imjirisonment for a longer tiTiii than 4 moths. 18 IP. IL 9. 

TM u o 1 10 US ( int p t 'tfion inrn t ) 

368. A sentence of rigorous imprisonim'ut upon conviction for an offence un- 
der S. 48 Acc XXIV of 1859 is illegal. 5 M. IL App, 35. 

siMPLK (impnsanuient ) 

369. Simple and not rigorous iinprisonmeut can bo inflicted in default of pay- 
ment of a fine im|)osed on an offender couvicfciid under S. 179 P. ('. for nd'usal to 
answer a question demanded of him hy a ]ml)lic servant on a subject on which ho 
was legally bound to state tlie trutfi. 5 IP. II, 76, 

370. A .sentence of rigorous imprisonment passed by a Magistrate F. P., un- 
der S. 188 P. C., for disobedience to au order duly iiromulgated by a public servant, 
altered to one of sim])lo imjirisonment; as the Magistrate’s finding did not show 
that the case came wtihiu the latter part of the soetioii; in which case alone the in- 
fliction of rigorous imprisonment was authorised. 3 B, IL 32. 

MEASUREMENT {of imnishneuf) 

371. The measure of 2)ur\islimcnt is a matter entirely in the discretion of tho 
Court of Session. 14 IP. B, 53. 

ic 

SENTEN E. 


372. Where a Magistrate convicts a jicrson of an offcnco he is bound to pass 
some sentence. 4 Af. R. App, 66. 

373. In a case in which a legal sentence, however light it may be,has been pass- 
ed, the High Court, sitting as a Court of llovision under S. 404'*' 0. Cr. P, C., have 
not the powder to interfere with that sentence, inasmucli as under S. 405, t the court 
cannot say that the sentence is contrary to law. 15 TP. B, 83. 


ADDITIONAL {sentence) 

374. Tlie punishment for escajie from lawful custody (S. 224 P.C.) in a case in 
which that is one of the offences of which the prisoner is convicted, must be in ad^ 
diiion to any puuisliment awarded for the substantive olience. 8 IP. JR. 85. 
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ALTERNATIVE {senUnce) 

375. Where a conviction has been had under two sections of the Penal Code, 
in one of which only an alternative seuteuco of iinprisonmeut or fine is allowed, a 
sentence of line cannot be passed. 11 IP. li. 30, 

376. Held that where tlie prisoners were char^^ed under S. 148 P. C. of rioting 
armed with deadly weapons, and also under S. 324 P. C. ol voluntarily causing linrfc 
by dangerous weaj>ons, they should have been sentenced only under one or other of 
these sections, the charges being properly speaking-oiily alternative charges. 10 ir.A\G3. 

COMMENCEMENT (o/ sentence) 

377. A sentence of imprisonment cannot be suspended to take elbict at a 
future period but must commence, from the time that the sentence is passed. Where a 
De]}Uty Magistrate postponed the execution of a sentence of imprisonment for a stp^ed 
period at the request of the accused, to allow the accused to appeal, it was held that 
thij sentence was bad in law and could not bo carried into execution. 12 11^ . R. 47. 

COMMUTATION {pj sentence) 

378. Thougli the evidence was held to be sufficient to convict the accRsed ot 
murder, yet as the evidence gave rise to doubts as to the precise part taken by the 
jadsoner, it was thought safer to remit the capital sentence and pass one of transpor- 
tation for life. 1 IP. R. 48. 

379. The sentence of death reduced to transpoidaiion for life in a case of mur- 
der committed rather by way of retaliation for iiiju)-y, than under the influence of 
any worse passion. G TP. R. 46, 

380. A sentence of death was commuted into one of transportation for life in 
the case of a prisoner who committed inurd(3r in the belief tJiat the deceased was a 
wizard and the cause of his cliild’s illness, and that, by killing the deceased, the cliiW^s 
life might be saved. G TP. R, 82. 

CONTEMPORANEOUS {sentence) 

381. Contemporaneous sentences arc not justified by the Penal Code. 3 TT^.H.13. 

CUMULATIVE {sentence) 

382. An accused person cannot be punished, first on a charge for rioting, and 
afterwards on a charge of hurt, when the latter is included in tlie former. 17 IP. R. 59? 

3i^3. Where substantially but one offence has been committed, and the acts, 
which arc the basis of one charge, are the same wliicli form the basis of another 
charge on which the prisoner has also been convicted, cumulative senUmces on eaeli 
charge should not be passed. Where ])risoners were convicted under S. 224 
C. for escape, S. 226 P. C., for rescuing from lawful custody, and under S. 353 P. C. 
for using criminal force in so doing, and sentenced to s(‘parate punishments under 
each section. Held that the prisoners had only done one act, and wore guilty of 
only one offence, and should only have been found guilty under S. S. 224 and 225 
of ‘^escape” and ‘‘rescuing’', rfcsp(3ctivlly, and sentenced accordingly. C B, L, R.A, J 
14; 9 Pk . H, 12. I 

381. A cumulative sentence under S. 143 P. C. (being a member of an unlaw- 
ful assembly) and under S. 353 (using criminal force against a public servant) was 
upheld by the High Court. IG IP. R, GO. 

385. Where prisoners are charged both with rioting, being armed with dead- 
ly weapons, and with causing hurt by shooting, and their conviction of the latter of- 
fence rests solely on the fact of their belonging to a ]»arty by one of whom (not one 
of the prisoners) fire arms were used, is is wrong to pass a cumulative sentence and 
to punish the prisoner t>oih for the rioting and for the causing hurt. The punishment 
should be for cither one or otlier of those offences. 9 TP. li. 33. 

LIMIT (o/ sentence for offence which is made up of several offences) F, C, S. 71. 

386. S. 71 P. applies to the case of a person chaiged with << house-break- 
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ing" under S. 457, and committed on the Rame occasion, under S. 380 of 

the Penal Code. 1 B, B. 87. 

SEPARATE (senfmces) 

387. A double sentence for theft and mischief is illegal and improper. 6 W.R.5. 

388. Separate convictions and sentences under S.S. 429 and 370, and under S. 
457 and 380 of the Penal Ctxle, were set aside ; and the convictions under S. 429 
in the former case, and under S. 457 in the latter, allowed to stand. 8 IV, R, 31. 

389. Separate sentences cannot he awarded in one case for abducting a child 
in order to take property fioni its j)erson ( S. 369 ), arid theft after prej)aration to 
cause death to(S. 382), where the evidence shows that the act was one and the same. 
The sentence under the latter section was cancelled, there being no evidence of any 
}>r^paration having been made to cause death tkc. within the meaning of that section., 
8 W. H. 84. 


390. Sentences of imprisonment may he accumulated ])eyon<l the period of 14 
years, notwithstanding S. 46'^ 0. Cr. P. (I, which limit has reference only to sentences 
^jassed simultaneously, or passed u{)on charges tried siipultaneously. 7 W. B, 1. 

391. Wiiero the accused stole property at night belonging to two different 
persons from the same room of a house. It was held that he could not bo sentenced 
separately as for offences of theft. 11 JV. B, 38. 

392. In addition to punishing a Police Olficor with fine under S. 161 P. C. 
for takiJig a bribe, the Joint Magistrate, in Ids administrative capacity, ordered his 
dismissal. Held that the order of hue and the order of dismissal sliould not be treat- 
ed as one sentenco beyond the competency of the Joint Magistrate to pass. 


5 W, n. 4. 

393. Wiicro several persons were tried together and convicted, under S. 147 
P. ft^,‘of rioting, and two of them were sentenced to pay each a fine of Rs. 50, or in 
default of payment to undergo rigorous imprisonniout for a month, and the others 
were suitonced to a severe }ninis}iment, the Sessions Judge entertained an appeal 
by all the prisoners, bt'ing of opinion that the test, under S. 41 It O. Cr. P. C. as to 
whether a case is appoalal)lo, is the maxinnim sentence pa.ssed in it : 

, The High CJourt annulled the order of the Sessions J udge passed with reference 
to those of the accused who had been only fined Rs. 50, and restored the original 
sentences passed upon them. 7 B.R. A. J, 35. 


394. Conviction and sentenco both for rioting and for grievous liurt uphold, 
the punishment being on the whole not more severe than might properly have been 
awarded if the conviction had been for grievous hurt only. 5 \V, B, 18. 

395. There is nothing illegal in pa.s.sing .se[)ar.ite sentences^ for kidnapping and 
for selling for purposes of prostitution. 7 W. B I()4. 

.396. Where prisoners are convicted of separate offences, a separate sentence 
sliould be passed on each case with a direction '.hut tin' iniprisonraeiit in the second 
case should commence on the exjiii ation of thatl|,u the first and so on. 4 M,B.App.'ll , 

397. Whore a ])risoner convicted of ^‘house-breaking in order to commit theft”, 
and of ‘‘theft'’, bjth olfences boiiig [lortions of one continuous criminal act, was sen- 
tenced, on the firs: head of cliarge, to one years’ rigorous imprisonment, under S. 
457 P. (J., and on the second hea(l of charge to receive twenty stripes, under S. 2 of 
the Whipping Act ; the separate sentences (though not illegal) were disapproved of, 
us contrary to the spirit and intention of the Whipping Act. 5 B, B, 83. 

SEVERE [sentence) 

398. The offence of uttering forged documents requires in this country to be 
punished with the severest pimishineut allowed by law. 3 TP. B, 13. 

^ See S. 314 N. Cr. P. cTt 273 N. Cr. ^ 


TRIAL. 


21f 


399. The offence of alterinf^ one part of a document executed in two parr 
lor the mutual security of both the parties concerned, deserves to be severely punisl 
ed. 17 Tr. 11 58. 

400. Where a quiet peaceable man, suddenly and without the least motive c ' 
provocation, runs>a-muck against all around him, his case is different from an O' • 
dinary case of deliberate murder deserving of the extreme penalty. 8 W, R. 53. 

401. A sentence of three year’s imprisonment is not too severe a punishmei 
for a deliberate attempt to pervert justice by fabricatinnr in one office false Btat»,- 
nieuts to be designedly and corruptly used in another. 8 JV. R 18. 

402. Severe sentence of transportation for life in a case of aggravated dacoity 
confirmed as required by the state of the district. G W . 11. 9. 

SEKTENCE {in cases of conviction of certain offences) 

AFFRAY {sentence in case of) 

403. Tn on affray respecting land, one party wero the aggressors, ai|d th^ 
other side (had the affair not*eiided fatally) would have been in the legal eiercis 
of the right of defence of property and would have been entitled to the benefit o 
S. 104. P. C. Hold that one year’s rigorous imj>risonment was sufficient punishmen 
for the latter. 1 IP. 1\. 34. 


DACOITY {sentence in case of) 

404. Tn a case of dacoity, a sentence of 14 years’ transportation was held illegal 
and reduced tu 10 years’ transportation under S. 395 P. C. G W. li. 88 ; 13 W. 11. 27. 

FALSE EviDEXCE {sentence in case of) 

405. A false statement by a witno.ss, as to his position or character ough|,*?aflJfc 
to be punished so s(iverely as a false charge on a false claim. 5 W. R. 95. 

400. A deliberate niis-statomeiifc made in a court of justice, whether it tends 
to endanger the life and property of others, or to defeat and impede the progress of 
justice is not an offence which sliould bo liglitly ])assed over. Put for a simple mis- 
statement from which no such iriferoiice.s can be drawn, a comparatively light sentence 
will sullice, paiticuhirly, whore the prisoner pleads guilty and throws himself on the* 
mercy of tlie court. 7 TP. R. 37. 


FALSE EVIDENCE, ATTEMPT TO FABRICATE {sentence in Case of) 

407. The term of imprisonment for attempting to fabricate false evidence for 
the piiri)Ose of being used in a stage of judicial proceeding, cannot extend beyond one- 
half of 7 years. 3 IP. R. 59. 


HURT, GRIEVOUS {sentence in case of) 

408. The amount of punishniont for cutting olf a wife’s nose for intriguing 
with another man, depends on the tiraaof the commission of the grievous liurt, whe- 
ther at the instant or long after the Inland found hira.self dishoiiered. 4 TP. R. 17. 

KiDNAPPiNG^(sert^<?nce in case of) 

409. The maximum sentence prescribed for the offence of kidnai)ping should 
only be awarded in a case of the most aggravated nature. 8 TP. E. 3. 


MURDER {sentence in case of) 

410. On a conviction for murder, tlie only punishments that can legally be 
awarded are death or transportation for life, 14 TP. R. 2. 

411. A sentence of transportation other than fo7^ lifCj is illegal in the case of 
a prisoner convicted of murder. G W. R, 85. 

412. The punishment of death should not be inflicted in a case where there 
was no intention to cause death, but merely a reckless assault with a deadly weapon 
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which inflicted a bodily injury likely in the ordinary course of nature to cause death, 
5 W. R 20. 

413. Where a prisoner convicted of murder, against the opinion of the Asses- 
sors, was sentenced to transportation for life, the High, Court reduced the sentence 
to ten years' rigorous imprisonment, remarking on the severity of the Penal Code 
and on the necessity of administering it so as to make it apply to the various grada- 
tions and degrees of crime in this country. 7 IF. 11. 47. 

PREVIOUS coKviCTioN {sentence i7i case of ) 

414. An oflender is only liable to enhanced punishment under S. 75 P. C, for 
an offence punishable under c. 17, after having been punished with imprisonment 
for the same offence or for an offence punishable under the same Chapter. 5 W.ll. C6, 

^ 415. To justify enhanced punishment under S. 75 P. C. on account of previous 
conviction, both convictions must be of offences punishable under cs. 12 and 17 of 
the code, and comitted after the code came into operation. 3 W. 17; 4 W. 11. 9, 

^,16. To warrant a sentence awarding additional punishment under S. 75 P. 
C. as on a second conviction, the evidence that there was a previous conviction 
against the accused under the Penal Code must be clear and precise. 14 TF. 2i. 7. 

417. A prisoner convicted, under S. 380 P. C., of theft in a building used for 
the custody of property, was sentenced, under S. 75, to fourten years' transportation, 
as he had been previously convicted thirteen times of offenses now punishable, under 
Chapter 17 of the Code, with imprisorimeut for three years or upwards: — Held that, 
as all the previous convictions were prior to the passing of the Penal Code, the 
present offence was not pimishablo under S. 75 P. C. 4 22. 7?. 11. 

418. Sentence of transportation for 14 years under S. 392 P,C. annulled, as the 
c8^i'(j?.e for wliich such sentence was passed was not committed subsequently to any 
conviction ;and S. 75 had, therefore, been improperly applied. 

Semblc, that a Sessions Judge cannot (under S. 75 P, C. or otherwise), by 
amalgamating a sentence which ho is competent to pass upon a prisoner with a sen- 
tence under which such prisoner is already undergoing imprisonment, and oomrnut- 
jng the latter sentence, condemn such prisoner to a longer period of transportation 
than he is liable to suffer for the crime of which he has last been convicted. 36. 

419. Where a first class Subordinate Magistrate sentenced a prisoner to six 
months’ rigorous imprisonment, under S.457 P.C., and, finding that the prisoner wiis 
liable to enhanced punishment under B. 75 P. C., sentenced the prisoner to six 
months’ further imprisonment, under S. 46 0. Cr. P. C., the latter sentence was set 
aside by the High Court. 5 M. B. App. 3. 

RAPE {sentence in case of) 

420. Under S, S. 57, 376 and 511 of the Penal Code, a sentence of 10 years' 
transportation or of 5 years’ rigorous imprisonr^^ent may be passed for the offence of 
attempt to commit rape; but a sentence of 7 ye *rs’ rigorous imprisonment commu- 
tablc under S. 50 P.C. to 7 years’ transportatiou,.s illegal. lOlF.H. 10; 1 B.L. B. App.6. 

SENTENCE {passed in absence of accused ) N. Cr. P. C. S. 46* 

421. When the proceedings in a case tried by a Subordinate Magistrate are 
submitted, under S. 277 0. Cr. P. C, to a District Magistrate to pass sentence upon 
the accused, the accused is entitled to be present at the passing of such sentence be- 
fore the District Magistrate. 7 B. B. A. J. 31, 

SOLITARY CONFINEMENT. P. C, S, 73, 

422. Solitary confinement must not be imposed for the whole term of a per- 
son’s imprisonment. Under S, 74 P. 0, it is to be imposed at intervals. 3 A. 

A. J, 49. 



TlJIALS. 




TirANSPOKTATION. 

li^il’lUKoNMKXT nsporhitio}) trhnt itunf be amirchd intitead of) 0* S. IjO. 

4*2f». To S. 51) P.(\ ijito o|>orati<)n,Uic jMinisliiTK^iit .awjirdod on oth? ollenco 
ah)iu‘ must 1)(‘ 7 y(*nr.s’ iinj»iis<min(*nt, mid (.-anno t liL'inadu iij) ])y addinif s(*utcnccs 
togetju'r audtli(Mi cHunmulin^^ to amaliraunited period lo traiisjmrfatioii. 2 If .11. 1. 

'12T irudur S. 52 J\ (\ ii<> siuitoneo of iransporL'ition for a shortor pf^riod iJoni 
7 years emi Ixi passed <»:i any (dia!‘'^e. TiKa’eforu, \vli{*r(‘ a prisoner was eonvieted on 
sepm’ah' charges of uivini;' false evi(I(me(‘ in a jndiijial proei'edinij unde!' S.lDoP.Cf and 
o[ lorL,a'ry unde;* S. 107 1*.(\ and senlenced lo seven yeai's’ trans[)oriation for tlio first 
olh’iiea*, and a lurtln r pi nod oj‘ tiansporial ion for *) years for the second oifence, llio 
se(*ond senlencci was (juaslied as ille^^al. iS IT. 11. 2, 

12n, A senO'nce (»f (rausp(u lati(»u foi two ]u'riods each of 7years, one scntenca 
to coiuuieuee alter tin- expiration of the otlnn, is not warranted l>y S. Iti (). (u*. P. 

1 h, that section allow iin; surdi seiiteiiees only \vli(*n tlui pmudties consist of iinpri- 
Moimott. J1 ir. i,'. 10. 

4 2(>. A senOaice of tr.insportaliun undcu* S. S. 412 and 50 1’. (h cannot cx- 
eva^d 10 years. 5 IT. 11. If). 

427. !N(dMier under 8. 507, nor und(‘r 8. 501 P. ('., can a prisoner he sonten- 
e(*d to 1 >1 years’ ii ansp(»rta<ion, tlie puiiisliinent awardahlo under t1u)s(^ sect ions Ixdn^ 
traiispoi tation fur life, oi* rigorous iinpi isonment fm* 10 ycairs with line. 7 IT. 11. 41. 

42iS. 4’ransportatiou (‘an only h(‘ suhstit uted for imprisonment w lion the olTeiul- 
cr is si'iiteneed to at least 7 years’ imprisonnu'iit in one eas(‘. 5 11. /o 44. 

420. A s('nteii(‘e ol irai r.p n tation eanm*t ht* h'ss than 7 years, d’o hrini^ S. 5t> 
r* ('. into opi raiiou, tin* puuisiimeiit. awarded in each otlence alon(‘ must he not ’ oS 
Ilian 7 }<M>s’ impi isoumeut. A <^a‘m'i*al smilimee of trausporlation for t-wo or more 
ollenet*.'', wIk'H oidy one of llie j»unislmieuts awarded is 7 years’ imprisonment, Is il- 
h’Lrah 5 II". li ( 1. 

w 

Xiri’Ki.NTK'N i(if arc of h'ifiisporiiffjon) 

450. 4’he Ili.i,di t -ourt has no jjowtjr, eva*n wdii're tlnwe is ground for doinp; so, 
to milieale a seiiteiic(! of (ransiiortalioii ior life j),tss(?d on persons found guilty of * 
murdev. 1<> IT. li. 05. 

WHJFllNd. 

451. In orih'T to li'gaiizi' wldpping. in addition to impii.soiiincnt in the ease of 
a st'cond emivieliou, the otieiiee must be the same in both (*a,ses. 4 IT. 11. 20; 

5 J/. Jl. Aj>i>. 1. 52. 

4 52 Whipping cannot he added lo a senleiu'e of iin])risoinncut in the case of 
a lirsL eouviclioii for the otlimce under juniislinieiit . I IT. 11. 24. 

4‘)5. Wldjiping may lu* suhstiluled for any otlier puiuslinient for the oflTence of 
tlieft in dwelliug-Louse. 5 IT. U. 50. 

451. On a referinee hy a bh-ssioifs Judge, a sentence of wliippingin addition to 
one of rigorous im[)Usoinucnt, in llie case of an oifence specified in S. 5 A(^t VI. of 
ISO I, was annulled : as the olf(j]JC(* w'as not committed after previous convieiion. 3 
11. 5S ; i 1). U. 5. 

455. S. 5 Act VT of l8G4 does not allow of xvhipping in addition to imprison- 
ment in the ease of a fresh con ^ ic til'll!. 2 IK. 1\. 03. 

45(). 8. 5 Act VI of 1S04, applies to juvenile as well as to adult oflendcrs. 

That section does not apjily. to casi's iu which the second conviction is for an 
oJlcnce committed [irevioiisly to the first coiniction. 7 />. ll. A. »7.7(). 

157. A prisoner convicted of tlieft in a chvelling-honse'* xvlio has previously 
hceu convicted of simple theft'’ is not thereby rendered liable to whipping, under 
Act YL of 1201 8. 5. 7 11. U. A. J, C8. 
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CIUMINAL P]?OCKI)UJir, 


Follows ilio Full Bench .Decision rulinjc; ^hnt when a person wOio has heen 
previoiisl}^ (*<aivic((‘(l ^S. 4 Act VI 18<)4) is a second time coiivicted at onii lime of 
‘two or more oliences’ ho may ho punished with only one whippinjj; in (uhlUlon to any 
othei j)unis!inieut to wliicli, niider S. 4G 0. Or. P. C., he may he liable. 14 IT. it 7. 

1*11). A sentence of wdiipping under S. 4 Act VI of 1804 can only he inllicrcd 
in addition to other punishnnuit on a second conviction of llui ()ficiices, sp(‘(;iried there- 
in, when the first oflence wnis committed some time previous to thes(‘COud conviction, 
though after tlu' passing of the Indian Penal Code, 112 If. 7/. (38; ;> 77. L. 11^ 149. 

440. Held hy the majority, that when a person who has not heen ])reviously 
convicted,” {jude S. 4 Act VI of 1801) is convicted at one time of two or more olleii- 
ces, it is illegal to sentence him to whijijnng for one of tlicsi' otfences. In addltuni 
imprisonment or fine for the ollioi m others; hut it is not illegal to sentence him 
(o o}}e whlypuuj In Hen of <dl other pu/ushnie/ifs. Held, further, that when a person 
who has heen ‘ju'eviausly convicted,” iseonvicted at one linn' of two or more ofleii- 
ces, lie may he pnnish(;d with oiu', hut only one whi[)])ing, ht addition to any othei* 
pniiiohmeiit to wdiicli, under 8. 40 0. Cr. PA).. In* may he liahle. 1) If .7i.A’. /7.7i.41. 

'' 441. Held [Kemp and Thear, ./. ./. dlrxentha/) that notwillistanding S. 40 O. 

Cr. P. ('.a ]»crson convicted at the same tinu'. of two or moi’c otfcm’cs jmnishahle 
under tlie Penal (axle may, in addition to the ])unishments ])reserihed hy the Penal 
Cotie, he sentenced to whipping under Act VJ of 1804. Tlie Penal ( lode ami tht> 
(hide of Criminal Procedure must he read as it ihti whipping Act formed a part of 
tim J'enal Code from the date of its enactment, and 8. 10 of the Code of (himinal 
Procedure is afiplieable to all offences and punishments as ])reseril)ed hy the Pemd 
Code in its present and amemh'd form. If) If. Jl. F. JL F. 89 ; 7 77. Jj. IL 105. 

442. A Cepnfcy Magistiafe ])assed a st'iitenet' of six months rigoioiis imprison- 
nufiit and whi])plng of 20 slrijies on a jierson wliom he con\ieted of lionse-hreakiug. 
The Sessions Judge on a])peal 4set aside the stiutenct' of wliippiiig and conimnted that 
|)ortioii of the sentence into one of rigorous imjirisonmeiit — fur 0 months; Held tliat 
the Sessions Judge acted rightly in setting aside the sentence of whi]»]ting, asthe 
cronvietiou was a first conviction of tin* ofience; hut that the eommutat ion of the .sen- 
tence of whipping into one of 5 mouths’ rigorous iinprisonmenl amounted to an en- 
hancement of the sentence wdiieh had been ])a.ssed by the De])Uty JMagistratc, and 
was therefore illegal, liaviiig regard to 8. 419 O. Cr. I\ C. The High Court accord- 
ingly set aside the sentence of 8 montlus’ additioiuil rigorous imprisonment. 15 If.7i. 7. 

443. Ill passing a sentence of wdiippjng in addition to six months’ imprison* 
iKient, a Deputy Magistrate ordered that the j»risoiier sliould he brought before him 
at the termination of tlie imprisonment, and that the sentence of whipiiing should 
then be carried out : On the recommendation of the S(*ssious .fudge (who referred 
to S.S. 305 and 310 Act X of 1 872), the High ('ourt eanc(dled the sentence of whip- 
2 >ing as living become inoperative and incapable of being carried out. 20 If. li. 72. 

444. A sentence of flogging cannot lu^' carried out after the exjiiry of the limi^ 
of 15 days from date of sentence jirovided in%.9 of ActVI. of 1804. 0 MJi.App. 38^ 

445. Section 12 of the whipping Act refers to the court by Avliich a case is tried 
in the first instance, and not to a Court of Appeal. 15 IF. 11 7 ; 0 77. L. li. App, 95. 

446. In the case of a conviction of attempting to commit Imuse-breaking by 
night, with intent to commit theft, a sentence of whipiiing was annulled, as being 
illegal. 3 B. R 37. 

447. As a rule, before flogging is given as an additional punishment, there 
ought to be formal evidence upon the record of the previous convictions relied on. 
The conviction and identity of the prisoner ought to be proved in the regular way. 
A mere kyfeut is no evidence whatever. 15 IF. in 52, 53. 








